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Preface

Yvette Zegenhagen 
National Manager - International Humanitarian Law 
Australian Red Cross 

War – and our attempts to regulate it – are as old as humanity itself. From 
the Ancient Greeks, to Mesopotamia, to the island nations of the Pacific, 
customary practices reflecting the principles of international humanitarian 
law (IHL) have existed for millennia. 

The last 150 years have seen the modern codification of these ideas. 
The catalyst for this was Henry Dunant – the founding father of the 
International Red Cross and Red Crescent Movement (Movement) – who 
in 1859 witnessed the aftermath of the Battle of Solferino. His subsequent 
efforts to reduce human suffering on the battlefield ultimately culminated 
in the adoption of the First Geneva Convention. We now of course have 
the four Geneva Conventions of 1949 and their three Additional Protocols, 
which today form the cornerstone of modern-day IHL.

Whilst the laws remain unchanged, modern warfare is shifting at a rapid 
rate. Protracted armed conflicts continue to rage and cities are becoming 
battlefields, while technological advancements continue to change the 
nature of war itself. 

The laws themselves remain sound; however understanding and respect 
for the rights and obligations they prescribe is increasingly challenged. 
The unique mandate of the Movement to disseminate the laws of war, 
therefore, is more important today than ever before. 

That is why it is critical to engage with the next generation of future legal 
professionals. As part of this commitment, Australian Red Cross proudly co-
hosts the annual IHL Moot Competition with the Australian Law Students’ 
Association and an annual IHL teaching symposium for IHL educators with 
a range of academic institutions. In addition, this Handbook has been 
created to assist law students in developing their skills and understanding 
of IHL and awareness of contemporary IHL issues. 

The Handbook provides a compendium of introductory readings on 
IHL. It includes chapters from some of Australia’s foremost IHL experts 
discussing the sources and principles of IHL, an insight into the personal 
and professional experiences of Australians working in the field, and a 
glimpse into a range of contemporary IHL issues. Finally, the Handbook 
includes tips, tricks and advice for students looking to compete in an IHL 
moot competition. 

I would like to express our gratitude to the many friends and supporters 
of the Australian Red Cross IHL program who have generously donated 
their time and expertise to this publication. Thank you for sharing our 
commitment to encourage Australian law students and their respective 
tertiary institutions to engage with IHL. 

To those reading this Handbook, I hope that it is a practical and accessible 
introduction to the laws of war, and that it might even inspire you to 
become part of the next generation of young Australian international 
humanitarian lawyers and policy makers.

Australian Red Cross
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Red Cross IHL Advisory Committee in WA. Melanie 
is an admitted legal practitioner who has previously 
worked at several Australian universities; the National 
Human Rights Institution of Samoa; and the Legal 
Advisory Section of the Office of the Prosecutor at 
the International Criminal Court. She is the author 
of Criminalising Peacekeepers: Modernising National 
Approaches to Sexual Exploitation and Abuse (2018, 
Palgrave) and tweets @DrMelOB.
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the University of Notre Dame’s various international 
and humanitarian law initiatives including the 
introduction of “Law and War” as an elective and 
the introduction of an International Humanitarian 

Law Moot (run with the support of the Australian 
Red Cross). In addition, Lara created the Law School’s 
immersion program where students from both the 
Fremantle and Sydney campuses visit Phnom Penh, 
Cambodia to visit the Khmer Rouge Tribunal and 
various NGOs seeking to improve access to justice in 
Cambodia. Lara is a member of the Australian Red 
Cross IHL Advisory Committee in Western Australia and 
regularly presents at their Humanitarian Law Seminars 
in Perth.

John Reid
John Reid currently leads the Office of International 
Law in the Commonwealth Attorney-General’s 
Department. John has been a legal adviser to 
Government for over a decade. In his current role, 
he is responsible for advice to the Attorney-General 
and Federal Cabinet on all areas of international 
law, including international human rights and 
refugee law, international security, international 
humanitarian law, environment law, law of the sea, 
air law and international trade and investment law. 
John is appointed Australia’s Agent in disputes before 
the International Court of Justice and under the 
auspices of the Permanent Court of Arbitration and 
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provision of legal advice to the Commonwealth. 
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Moot and ALSA International Humanitarian Law Moot, 
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Mooting Competition in 2016 and served as Mooting 
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the Allen & Overy Private Law Moot hosted by UNSW 
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UNSW Law Journal, and works as a legal administration 
assistant at the Council for Law Reporting for NSW and 
as a tutor. She also volunteers at a community legal 
centre and is a Bible study leader at her church.
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completing her dissertation on recklessness as a form 
of criminal intent for crimes of international concern. 
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Tim Wright
Tim Wright is Treaty Coordinator at the International 
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Abbreviations
As many of the authors in this Handbook commonly refer to the same international legislation or institutions, 
to reduce repetitious inclusion of the full names of certain treaties, a glossary has been provided for your 
convenience.

In-text abbreviation Full name
1949 Geneva Conventions

(GC I, II, III and IV)

Convention (I) for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, 12 August 1949 (First Geneva Convention), 
Convention (II) for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea, 12 August 1949 (Second Geneva 
Convention), Convention (III) relative to the Treatment of Prisoners of War, 
12 August 1949 (Third Geneva Convention), Convention (IV) relative to the 
Protection of Civilian Persons in Time of War, 12 August 1949 (Fourth Geneva 
Convention)

1952 Commentary on GCI Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 
1949, Vol. 1: Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field, ICRC, Geneva, 1952

1980 Convention Convention on Prohibitions or Restrictions on the Use of Certain Conventional 
Weapons Which May be Deemed to be Excessively Injurious or to Have 
Indiscriminate Effects, 10 October 1980

2016 Commentary on GCI ICRC, Commentary on GCI, Geneva, 2016

Additional Protocol I 
(AP I)

Protocol additional to the Geneva Conventions of 12 August 1949, and relating 
to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 
1977

Additional Protocol II 
(AP II)

Protocol additional to the Geneva Conventions of 12 August 1949, and relating 
to the Protection of Victims of Non-International Armed Conflicts (Protocol II),  
8 June 1977

Additional Protocol III 
(AP III)

Protocol additional to the Geneva Conventions of 12 August 1949, and relating 
to the Adoption of an Additional Distinctive Emblem (Protocol III), 8 December 
2005

ARC Australian Red Cross

CIHL Customary International Humanitarian Law

Cluster Munitions Convention Convention on Cluster Munitions, 30 May 2008

Common Article 1 Article 1 common to the Geneva Conventions of 12 August 1949

Common Article 3 Article 3 common to the Geneva Conventions of 12 August 1949

Hague Regulations Convention No. IV respecting the Laws and Customs of War on Land and its 
annex: Regulations concerning the Laws and Customs of War on Land, The 
Hague, 18 October 1907

Lieber Code Instructions for the Government of Armies of the United States in the Field,  
24 April 1863
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IAC International Armed Conflict

ICC International Criminal Court

ICJ International Court of Justice

ICRC International Committee of the Red Cross

ICTY International Criminal Tribunal for the former Yugoslavia

ICTR International Criminal Tribunal for Rwanda

IFRC International Federation of Red Cross and Red Crescent Societies

IHL International Humanitarian Law

Movement International Red Cross and Red Crescent Movement

NGO Non-Governmental Organisation

NIAC Non-International Armed Conflict

Ottawa Treaty Convention on the Prohibition of the Use, Stockpiling, Production and Transfer 
of Anti-Personnel Mines and on their Destruction, Oslo, 18 September 1997

Protocol III to the 1980 
Convention

Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons, 
Geneva, 10 October 1980

Protocol IV to the 1980 
Convention

Protocol on Blinding Laser Weapons, Geneva, 13 October 1995

Rome Statute Rome Statute of the International Criminal Court, 17 July 1998

Seville Agreement Agreement on the Organization of the International Activities of the 
Components of the Red Cross and Red Crescent Movement, Res 6, Council of 
Delegates (26 November 1997)

Statutes of the Movement Statutes of the International Red Cross and Red Crescent Movement 25th 
International Conference of the Red Cross (1986, amended in 1995 and 2006)

Study on Customary IHL ICRC study on customary international humanitarian law

UN United Nations

UN Charter Charter of the United Nations, San Francisco, 26 June 1945

Abbreviations continued
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What is the International 
Red Cross and Red Crescent 
Movement?
The International Red Cross and Red Crescent Movement, known as the Movement, is the world’s largest 
humanitarian network, with an estimated 100 million staff, volunteers, members and supporters in nearly every 
country in the world.1 Our mission is to prevent and alleviate human suffering where it may be found. We work to 
respond to natural disasters, emergencies, conflicts, famines and epidemics, and we work with communities on 
development projects and other humanitarian activities. The Movement also has a distinct and special connection 
to IHL. 

This chapter will provide a brief introduction to the structure and ways of working of the Movement, looking in 
particular at the following: the history of the Movement, the components of the Movement and their respective 
mandates, the Fundamental Principles, the Red Cross Red Crescent Statutory Meetings, and the inextricable link 
between the work of the Movement and IHL. 

The Story of an Idea: Henry Dunant and the Battle of Solferino
The Movement was the vision of our founder, Henry Dunant. A Swiss businessman, Dunant was travelling through 
Italy in 1859 to engage in business with Napoleon III. He stumbled upon the end of the Battle of Solferino, and 
was overwhelmed by what he witnessed: wounded soldiers left for dead on the battlefield. Appalled by the lack of 
medical and other support for the injured, he recruited volunteers from the neighbouring town to provide first aid 
to the wounded. 

Dunant was so moved by what he witnessed on the battlefield that he wrote a memoir of his experiences, A 
Memory of Solferino.2 In this book, he proposed two key ideas. First, the creation of relief societies that existed 
during peacetime and were trained and prepared to respond to conflicts when they broke out.3 Second, the 
development of an international convention that would give such relief societies the mandate to provide 
assistance to the wounded and sick during conflict.4 

Both of Dunant’s ideas came 
to fruition. The Movement was 
created, beginning with the 
establishment of the International 
Committee of the Red Cross in 
1863. Following on from this, 
the First Geneva Convention was 
adopted in 1864 protecting the sick 
and wounded, and creating the red 
cross emblem: a symbol of neutral 
humanitarian assistance.5 This led 
to the birth of contemporary IHL. 
As a result of Dunant’s ideas, the 
work of the Red Cross Red Crescent 
Movement and IHL have always 
been inextricably linked. 

Jane Munro

ICRC and Syrian Arab Red Crescent workers with 
displaced children in Yalda, Syria. C BY-NC-ND / ICRC
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The Three Components of the Movement 
The Movement today consists of three components, and our work is governed by the Geneva Conventions 
and Statutes of the Movement,6 which establish the respective mandates and responsibilities of each of the 
components. These Statutes have been adopted by all States Party to the Geneva Conventions and all components 
of the Movement. IHL furthermore provides specific mandates to the ICRC and National Societies to provide 
assistance during armed conflict and to promote IHL. 

The Movement components are:

1. National Societies: Red Cross and Red Crescent National Societies, such as Australian Red Cross, exist 
in nearly every country in the world and act as auxiliaries to the public authorities in the humanitarian 
field.7 They have an obligation to disseminate and assist their governments in disseminating IHL, to 
disseminate the principles and ideals of the Movement and to cooperate with their governments to 
ensure respect for IHL and to protect the distinctive emblems.8 They also work in their respective 
countries to provide humanitarian assistance in areas such as disaster response, health and social 
programs. Under IHL, National Societies have a particular mandate to provide medical and other 
assistance in times of armed conflict.9 

2. The International Committee of the Red Cross (ICRC): the ICRC is mandated to protect and assist 
victims of armed conflict and other situations of violence.10 During armed conflict, the ICRC takes the 
lead among the Movement components in coordinating assistance provided to victims.11 The ICRC also 
has a mandate to promote IHL globally. The work of the ICRC during conflict is provided for by IHL, 
which mandates in particular the role of ICRC in visiting prisons, organising relief operations, working 
to reunite families separated by the conflict, and providing general humanitarian assistance.12 During 
international armed conflict (conflict between States), the ICRC has a right of initiative to provide the 
humanitarian assistance outlined above,13 and in non-international armed conflict (conflict on the 
territory of one State) the ICRC may offer its services.14 The ICRC has more than 16,000 staff working 
in more than 80 countries.15 Because of its history and particular role mandated to it in the Geneva 
Conventions and Statutes of the Movement, the ICRC is often referred to as the ‘Guardian of IHL’ (see 
Chapter 3 of this Handbook). 

3. The International Federation of Red Cross and Red Crescent Societies (the Federation): the Federation 
has a dual function: it acts as Secretariat for all National Societies, and it works to coordinate and 
support the humanitarian work of the Movement in development, disasters and emergencies.16 Some 
activities of the Federation include disaster preparedness and response, heath-related activities, 
supporting migrants, and promoting humanitarian values. 

Eastern Aleppo, Syria, 30/11/2016.  
S Turkmani/Syrian Arab Red Crescent

Australian Red Cross
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The Fundamental Principles: the Foundation of the Movement’s Ways of Working 
All Movement components conduct their operations in accordance with the seven Fundamental Principles: 
Humanity, Neutrality, Impartiality, Unity, Independence, Universality and Voluntary Service.17 Adopted in 1965, all 
components of the Movement in all parts of the world are obliged to comply with the Principles which underscore 
our common values, what the Movement aims to achieve, and how we work.18 

Humanity is the ultimate objective of our work: that is, we strive to alleviate suffering wherever it may be 
found. Neutrality, Impartiality, Independence and Voluntary Service are the methods for working to achieve that 
objective. Neutrality obliges us not to take sides or engage in any controversies of a political, racial, religious or 
ideological nature. Impartiality gives the Movement the responsibility to provide assistance to those who require 
it most, regardless of nationality, race, religion or political opinion. While National Societies in particular have close 
working relationships with governments in the provision of humanitarian services, the Movement components 
must always remain independent of the control of government. Voluntary Service reminds us that we must not be 
motivated to undertake our work for any personal gain.

The final two Principles are concerned with the structure of the Movement. Unity indicates that there may only be 
one National Society in any country, and Universality affirms that all components of the Movement and National 
Societies have equal status.19 

Setting the Humanitarian Agenda: the Red Cross Red Crescent Statutory Meetings 
The Movement works through the mechanism of the Statutory Meetings to set its common policies, share best 
practices, and discuss issues of humanitarian concern. There are three main parts of the Meetings: the General 
Assembly, the Council of Delegates, and the International Conference.20 

The General Assembly and the Council of Delegates are held every two years with representatives of the 
Movement in attendance to discuss common issues, policies and ways of working. The International Conference, 
held every four years, is a unique forum which brings together all components of the Movement with 
representatives from all States Party to the Geneva Conventions (which, incidentally, is every State in the world). 
The aim of the Conference is to foster a non-political dialogue about the most pressing humanitarian issues, and 
determine how the international community can respond to them. There is a particular focus on conflict, disasters 
and IHL. 

The Work of the Movement: a Mandate Inextricably Linked to IHL 
The birth of the Movement was tied together with the creation and codification of modern IHL. That connection 
remains present in the work of the Movement today, as you will read about in the next two chapters of this 
Handbook. The ICRC, in its capacity as Guardian of the Geneva Conventions, continues to promote respect for and 
understanding of IHL, and National Societies, like Australian Red Cross, work in their own countries to disseminate 
IHL. Chapter 2 will explore this responsibility of National Societies in more depth, and how this obligation is 
fulfilled in the Australian context. 

 1 For a list of current National Societies, see generally IFRC, The International 
Red Cross and Red Crescent Movement (4 January 2018) <http://www.ifrc.
org/en/who-we-are/the-movement/>.

2  Henry Dunant, A Memory of Solferino (American Red Cross and the 
International Committee of the Red Cross, English translation reprint, 1986).

3  Ibid, 115.

4  Ibid, 126.

5 Convention for the Amelioration of the Condition of the Wounded in Armies 
in the Field, opened for signature 22 August 1864 (entered into force 22 
June 1865).

6  Statutes of the Movement. 

7  Ibid, art 3. 

8  Ibid, art 2.

9  GC I, art 26; GC II, arts 24, 25; AP II, art 18.

10  Statutes of the Movement, art 5. 

11  Seville Agreement, art 5.3.

12  GC III, arts 73, 122, 123, 126; GC IV, arts 76, 109, 137, 140, 143; AP I, art 
81(1).

13  1949 Geneva Conventions, Common Article 9/9/9/10; API, art 81(1).

14  1949 Geneva Conventions, Common Article 3(2). For further information 
about conflict classification, please see Chapter 4 of this Handbook.

15  See generally ICRC, The ICRC Worldwide (4 January 2018) <https://www.
icrc.org/en/where-we-work>. 

16  Statutes of the Movement, art 6.

17  Ibid, preamble. 

18  The Principles were originally adopted at the 20th International Conference 
of the Red Cross (1965), however their current wording was revised and 
adopted at the 25th International Conference of the Red Cross (1986).

19  For a comprehensive guide to the Fundamental Principles, see generally 
Jean Pictet, The Fundamental Principles of the Red Cross: Commentary 
(International Committee of the Red Cross, 1979).

20  The Statutory Meetings are governed by the Statutes of the Movement.
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Educating people about the laws of war and the need to ensure respect for these laws has long been a core 
element of the work of the Movement. Although promoting and ensuring respect for IHL are primarily the 
responsibilities of States Parties to the Geneva Conventions, the Movement has also assumed a key role in 
carrying out these tasks.1 As can be seen in Chapter 3 of this Handbook, the ICRC is mandated to protect and assist 
victims of armed conflict, and to promote, develop and strengthen IHL globally – it is well known and respected 
for doing so. In addition, Red Cross and Red Crescent National Societies are also tasked with the important and 
complementary role of disseminating and assisting their governments in disseminating IHL, taking initiatives in this 
respect, and cooperating with their governments to ensure respect for IHL.2 This chapter will briefly outline the 
mandated responsibilities of National Societies vis-à-vis IHL and highlight the prominent role Australian Red Cross 
has played, and continues to play, in IHL education and implementation throughout the country.

Promoting respect for IHL
Why disseminate IHL?

In many countries around the world, war and IHL have a very real presence in people’s lives. This was highlighted 
fairly powerfully in 2016, when the ICRC conducted a survey to gauge public opinion on a range of issues 
concerning IHL.3 The results clearly demonstrated that those living in countries directly impacted by armed conflict 
believe the law matters; that the Geneva Conventions are still relevant today and that they prevent wars from 
escalating.4 Similar results regarding the ongoing relevance of the Geneva Conventions were found among those 
residing in countries that are not directly impacted by armed conflict. However, those results also showed that 
a higher proportion of people living in non-conflict affected countries were more accepting of civilian deaths in 
conflict zones as an inevitable part of war.5 Despite this, the overwhelming majority of respondents still believe it 
makes sense to impose limits on war.6 The results suggest a strong global belief in the utility and necessity of the 
laws of war and, as ICRC President Peter Maurer commented, ‘these findings should inspire all of us to do more to 
ensure that the rules of war are respected’.7

IHL dissemination was not codified  
as a distinct obligation at the time of negotiating the 1864 Geneva 
Convention.8 However, the 
importance of spreading 
knowledge of the laws of war 
was recognised at the First 
International Conference of the 
Red Cross in 1867.9 An explicit 
obligation to disseminate IHL 
was later included in the 1906 
Geneva Convention, the 1907 
Hague Convention (X) and the 
1929 Geneva Convention on the 
Wounded and Sick,10 and then 
further emphasised in Article 47 
of the First Geneva Convention 
of 1949.11 The drafters of the 

International Humanitarian Law
in Australia and the Role of  
Australian Red Cross
Fauve Kurnadi

Panel discussion featuring (from left) Dr Helen Durham,  
Dr Knut Doermann, Dr Hitoshi Nasu, Eve Massingham 
and Group Captain Ian Henderson. ICRC / Andrea Lunt

Chapter 02.
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Conventions deemed this inclusion imperative, on the basis that ‘knowledge of law is an essential condition for 
its effective application’.12 Consequently, this obligation extended the duties of States Parties beyond respecting 
and ensuring respect for the Convention, in accordance with Article 1 of GCI, to ensure the widespread delivery of 
military and civil instruction of the Conventions within their respective countries. 

Australia has a long history of disseminating IHL – not only to its armed forces, which have experienced increasing 
military commitments abroad, but also among civilian authorities (the executive, legislature and judiciary) and 
the general public. Although Australia is a country currently free from armed conflict on its own shores, its 
dissemination practices demonstrate that consolidating an understanding of IHL in peacetime will help to ensure 
that the laws are accurately interpreted and applied, and hopefully respected, when they are needed most. In 
situations where members of a State’s population find themselves in an armed conflict zone (i.e. armed forces, 
humanitarian aid workers, medical personnel, businesses with operations in conflict zones), or in the event that 
a conflict erupts within that State’s territory, it is important that all conflict-facing, and even non-conflict facing, 
stakeholders are aware of IHL and understand its central rules and principles. 

The role of Australian Red Cross in IHL dissemination

The task of disseminating IHL is a clear legal obligation for States under the 1949 Geneva Conventions and their 
Additional Protocols of 1977,13 and in accordance with customary international law,14 but National Societies 
also have a unique role to play as IHL educators. This role is specifically recognised not just in the Statutes of 
the Movement,15 and in numerous resolutions adopted at International Conferences of the Red Cross and Red 
Crescent,16 but also in fora external to the Movement,17 in national legislation and in National Societies’ own 
statutory instruments. 

Today, Australian Red Cross has a strong commitment to its IHL work. It is also one of the longest-running IHL 
programs within the Movement. The Australian Red Cross IHL program consists of ten staff members and over 
100 volunteers – spread across the country from Brisbane to Hobart and Melbourne to Perth. The program aims 
to work across sectors in order to meet three fundamental goals. First, to ensure Australians involved in war and 
conflict understand that wars have laws and apply them; second, to ensure that Australian law and policy reflects 
IHL and humanitarian principles; and third, to contribute to the global impact of the Movement and encourage 
members of the Movement to use IHL to achieve their local humanitarian objectives. 

Our commitment to these goals manifests in a range of dissemination efforts and activities. We also recognise 
the need to work closely with a wide range of stakeholders to ensure that Australia acts as, is perceived as, and 
is held to account as a respected member of the international community when it comes to its behaviours in 
armed conflict. For instance, in the private and humanitarian sectors we work alongside Australian companies 
and humanitarian organisations, respectively, to advise them on the risks they face when operating in conflict 
zones and to help them understand and manage these risks. In our civil-military work, we participate in Australian 
Defence Force simulations and exercises and contribute to military training, to provide a humanitarian, or a 
nuanced Movement, perspective to arms carriers. Internally, we collaborate with Australian Red Cross State and 
Territory IHL Advisory Committees, comprising experts in IHL from various sectors across the country who advise 
us in the work we do. We also help Australian Red Cross staff, members and volunteers (see Chapter 12 of this 
Handbook) understand and leverage the unique features of the Movement so that they can confidently use the 
Fundamental Principles, promote awareness that there are limits in war, and protect the distinctive emblems. 
In our engagement with academia we contribute to national debate on thematic IHL concerns, such as the 
elimination of nuclear weapons (see Chapter 21 of this Handbook) or the dangers facing health care services 
in conflict zones (see Chapter 22 of this Handbook). Finally, in our public outreach work, we run public events 
on contemporary IHL issues, such as the recent Australia-wide ‘Culture under Attack’ photo exhibition, which 
highlighted the impact of armed conflict on cultural property. Our work is diverse, unique and of paramount 
importance to the ongoing fulfilment of Australia’s dissemination obligations. 

Australian Red Cross



Handbook on IHL Mooting    19   

Ensuring respect for IHL
Just as National Societies have a role to play in disseminating and assisting government in disseminating IHL, so 
too do they have a responsibility to cooperate with their governments to ensure respect for IHL. In order to ensure 
States Parties to the Geneva Conventions meet their obligations under IHL, States have a duty to take certain 
implementation measures, both in peacetime and in situations of armed conflict. Mostly, this requires States 
to take positive action, for instance, appointing legal advisers in their armed forces or identifying and marking 
protected persons and objects. However, in some cases, implementation can also require the adoption of national 
legislation (such as repressing war crimes), the assistance of the local National Society (for example in spreading 
knowledge of IHL) or both (such as protecting the distinctive emblems). 

National Societies are often in a unique position to support government within their own countries due to: their 
mandate to do so under the Statutes of the Movement,18 their status as auxiliary to the public authorities in the 
humanitarian field, their position as a local touchpoint for the Movement in most States around the world, and 
on account of the relationships they have already established with local stakeholders. It is these characteristics 
that empower National Societies to promote the implementation of IHL within their own countries and to support 
their governments in implementing, not only the IHL obligations incumbent on them in international treaty and 
customary law but also those that derive from resolutions of the International Conference of the Red Cross and 
Red Crescent (for more on the International Conference, see Chapter 1 of this Handbook). 

This balanced, auxiliary relationship between the Australian government and Australian Red Cross allows the 
IHL Program to support government in its obligation to ensure respect for IHL in a number of ways. This includes 
promoting the adoption of relevant international legal instruments to which Australia is not yet party and 
encouraging the amendment of national legislation, or the adoption of implementing legislation, as a means of 
creating a relevant IHL framework within the Australian context. Our work also includes commenting on draft 
legislation and explaining to legislators and the public the need to ensure respect for IHL, protecting the distinctive 
emblems, supporting Australia’s adoption of relevant International Conference resolutions made between the 
Movement and States, and entering into joint pledges with the Australian government as a means of advancing 
specific IHL-related priorities.

States are also encouraged to create national IHL committees or commissions as another means of implementing 
of IHL. In 1977, Australia established the National Committee on International Humanitarian Law, which comprises 
senior representatives from the Department of Defence, the Department of Foreign Affairs and Trade and the 
Attorney-General’s Department. It also comprises senior Australian Red Cross representatives, academics and 
other distinguished individuals. Australian Red Cross demonstrates its ongoing support for the Committee by 

Former WA IHL Officer Viv Ryan teaches a group at 
HMAS Stirling, Western Australia. Australian Red Cross

Australian Red Cross
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fulfilling chairperson, and secretarial roles as well as being a member of the Committee. Similarly to other global 
National IHL Committees or Commissions, the National Committee on IHL is mandated with various duties such as:

• working closely with relevant government departments to ensure the realisation of Australia’s 
obligations under IHL and assisting in the development of government policy on IHL;

• generating support for a more vigorous approach to IHL by government through contacts with 
parliamentarians, political parties, NGOs and the wider community; 

• promoting education and debate on current IHL issues; and

• encouraging international respect for IHL and increased participation in IHL instruments.19

Protection of the distinctive emblems
In Australia, it is the role of the Department of Defence to protect the distinctive emblems in accordance with 
Australia’s obligations as a party to the Geneva Conventions and their Additional Protocols. However, it is also the 
mandated role of Australian Red Cross, under the Statutes of the Movement, to cooperate with government to 
promote awareness of, and protect, these emblems.20 

The distinctive emblems of the Geneva Conventions and their Additional Protocols – the red cross, red crescent 
and red crystal – are universal emblems of protection meaning “don’t shoot!” Far more than a logo or a 
trademark, these emblems identify persons and property that, in situations of armed conflict, are engaged in the 
delivery of impartial medical or humanitarian assistance and who are therefore protected at all times from attack – 
those being military medical and religious personnel and Red Cross and Red Crescent staff and volunteers, as well 
as medical sites, vehicles and equipment belonging to these groups.

Deliberately misusing the emblems in times of war in order to gain a military advantage over one’s adversary 
can amount to perfidy, which is considered a war crime.21 However, emblem misuse is not isolated to wartime 
situations. Misusing the emblem in times of peace can also be an offence, albeit not one of war crime status. 
Under the Geneva Conventions, States have a legal obligation to take measures (i.e. by adopting national 
legislation) necessary for the ‘prevention and repression’ of misuses of the emblem.22 In Australia, the 
Geneva Conventions Act 1957 (Cth) governs the use of the emblems and protects them from being used – 
either inadvertently or intentionally – without authorisation from the Minister for Defence.23 The purpose of 
this is to ensure that the emblems continue to be universally recognised and accepted on the battlefield. A 
misrepresentation of the red cross, red crescent or red crystal in any situation – benign or otherwise – dilutes the 
true meaning and protective power of these emblems. 

For many years, the Australian Red Cross IHL program has worked closely with the Department of Defence 
to strengthen emblem protection in Australia. We do this by helping members of the public understand the 
importance and protective purpose of the emblems and by contacting those that are – often inadvertently – 
misusing the red cross emblem and encouraging them to remedy this misuse. We rely on a strong network of 
Australian Red Cross staff, members and volunteers to help us achieve this goal of ensuring the protective meaning 
of the emblems is understood and respected by all Australians.

Conclusion
The role that Australian Red Cross, or any component of the Movement, plays in promoting and ensuring respect 
for the laws of war is not enough to prevent violations of IHL or the commission of war crimes, nor should it be 
expected to. The obligation, in times of conflict, to comply with the laws of war is the responsibility of multiple 
actors – governments, military commanders, non-state armed groups and courts of law – and their failure to do 
so should not be seen as a valid argument for the disposal or replacement of IHL nor a reason for disseminators 
to cease their efforts. In fact, in a time where hospitals and medical workers are being attacked, and civilians are 
being uprooted from their homes as a consequence of prolonged violence and urban warfare, it has never been 
so urgent to teach people – convince people – of the importance of acting with humanity and preserving human 
dignity in times of armed conflict. 

Australian Red Cross



Handbook on IHL Mooting    21   

1 The Diplomatic Conference on the Reaffirmation and Development of 
International Humanitarian Law Applicable in Armed Conflicts, Res. 21 
Dissemination of knowledge of international humanitarian law applicable in 
armed conflicts, Geneva, 7 June 1977.

2 Statutes of the Movement, art 3(2).

3 ICRC, People on War: Perspectives from 16 Countries, report, Dec 2016 
<www.icrc.org/en/document/people-on-war>. 

4 Ibid, 4. 

5 Ibid. 

6 Ibid. 

7 Ibid, 1. 

8 Convention for the Amelioration of the Condition of the Wounded in Armies 
in the Field, opened for signature 22 August 1864 (entered into force 22 
June 1865).

9 2016 Commentary on GCI, para. 2753.

10 See ICRC, Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armies in the Field, Geneva, 6 July 1906, art 26; Convention (X) 
for the Adaptation to Maritime Warfare of the Principles of the Geneva 
Convention, The Hague, 18 October 1907, art 20; ICRC, Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armies in the 
Field, Geneva, 27 July 1929, art 27.

11 ‘The High Contracting Parties undertake, in time of peace as in time of war, 
to disseminate the text of the present Convention as widely as possible in 
their respective countries, and, in particular, to include the study thereof 
in their programmes of military and, if possible, civil instruction, so that 
the principles thereof may become known to the entire population, in 
particular to the armed fighting forces, the medical personnel and the 
chaplains.’ GC IV, art 47.

12 1952 Commentary on GCI, p 348.

13 GC I, art 47; GC II, art 48; GC III, art 127(1); GC IV, art 144(1); AP I, art 83; 
AP II, art 19.

14 Study on Customary IHL, rules 142 and 143 <http://www.icrc.org/
customary-ihl/eng/docs/home>. 

15 Statutes of the Movement, art 3: ‘[National Societies] disseminate and 
assist their governments in disseminating international humanitarian law; 
they take initiatives in this respect’.

16 See for example: 30th International Conference of the Red Cross and 
Red Crescent, Geneva, 2007, Res. 3, Reaffirmation and implementation 
of international humanitarian law: Preserving human life and dignity in 
armed conflict.

17 See for example: Status of the Protocols Additional to the Geneva 
Conventions of 1949 and relating to the protection of victims of armed 
conflicts, GA Res 67/93, UN GAOR, 67th session, Agenda item 80 UN Doc 
A/Res/67/93, 14 December 2012.

18 Statutes of the Movement, art 3(2); The Seville Agreement, art 9.3.2.

19 ICRC Advisory Service on IHL, National Committees and Similar Bodies 
on International Humanitarian Law, 31 July 2017 <https://www.icrc.org/
en/document/table-national-committees-and-other-national-bodies-
international-humanitarian-law>. 

20 Statutes of the Movement, art 3(2).

21 AP I, arts 37(1)(d) and 85(3)(f).

22  GC I, art 54; GC II, art 45.

23 Misusing the red cross, red crescent or red crystal emblem is considered 
an offence under section 15 of the Geneva Conventions Act 1957 (Cth), 
and carries a penalty of $2,100.

Australian Red Cross

http://www.icrc.org/en/document/people-on-war
http://www.icrc.org/customary-ihl/eng/docs/home
http://www.icrc.org/customary-ihl/eng/docs/home
https://www.icrc.org/en/document/table-national-committees-and-other-national-bodies-international-humanitarian-law
https://www.icrc.org/en/document/table-national-committees-and-other-national-bodies-international-humanitarian-law
https://www.icrc.org/en/document/table-national-committees-and-other-national-bodies-international-humanitarian-law


Handbook on IHL Mooting    22   

The Role of the International 
Committee of the Red Cross as 
‘Guardian Of IHL’
The ICRC, established in 1863, is the Movement’s founding body. The ICRC is neither an intergovernmental nor 
a nongovernmental organisation. It is a private association under Swiss law,1 but is entrusted with a mandate 
under international law, which confers upon it an international legal personality, similar to an intergovernmental 
organisation. Accordingly, the ICRC is often considered sui generis in its legal status.2

A key characteristic of the ICRC is its international mandate, given to it by States, to protect and assist victims of 
armed conflict.3 The ICRC largely carries out this mandate through its field operations. However, in order to protect 
and assist victims of armed conflict the ICRC also works to promote, develop and strengthen respect for the law of 
armed conflict. In fact, the ICRC’s operational activities are inextricably linked with its work on IHL: its operations 
occur within the framework of IHL and IHL draws on the practical experience of the ICRC’s operations. Together, 
these interconnecting lines of work have led to the ICRC being regarded as the ‘guardian’ of IHL.4

This guardianship role, whilst not explicitly mentioned in the Geneva Conventions, has developed through 
longstanding and uniform State practice, and is now enshrined in the universally adopted Statutes of the 
Movement.5 In particular, under Article 5 of the Statutes, the ICRC has a mandate to work for the faithful 
application, understanding and dissemination of IHL, to prepare for the development of IHL, and ‘to take 
cognizance of any complaints based on alleged breaches’ of IHL.6

Clearly, this is a wide-ranging and complex role, the various facets of which often overlap making them difficult 
to clearly discern or separate. Broadly though, the ICRC’s work in relation to IHL can be understood as efforts 
undertaken with various actors to prevent its violations, and end them when they occur, as well as initiatives to 
reaffirm and strengthen IHL, so that it is interpreted, applied and developed in accordance with its letter and spirit, 
and in light of the evolution of warfare.7 The ICRC conducts these different functions in both operational and non-
operational contexts. 

Preventing IHL violations
The rules of war must be observed not only by governments and their armed forces, but also by non-State armed 
groups. For this reason, the ICRC works with all parties to an armed conflict to make sure that they understand 
their obligations under humanitarian law, in order to prevent – or at the very least limit – the worst excesses of 
war. This prevention approach aims ultimately to foster an environment conducive to respect for the life and 
dignity of persons affected by armed conflict and other situations of violence; and respect for the ICRC’s work.8 In 
that regard, it encompasses efforts to communicate, develop, clarify and promote the implementation of IHL and 
other relevant bodies of law.9 

Bringing together students from different origins to compete in IHL moots and to generally discuss IHL, armed 
conflicts and their consequences, can also contribute to the prevention approach. This contribution is especially 
apparent when these students are later pursuing careers in IHL (for instance, see Part III of this Handbook) or 
otherwise involved in IHL-related issues in their respective countries or abroad.10

Communicating the law

For IHL to be effective, States must know that it applies and give orders to comply with it. Accordingly, in the First 
World War, the ICRC issued its first appeal to States parties to the conflict, reminding them of the need to ‘ensure 
the rigorous and faithful application’ of the Geneva Convention of 1906.11 

Georgia Hinds
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Today, this is standard ICRC practice; at the outset of any armed conflict, the ICRC will issue all parties to the 
conflict with a document, known within the ICRC as a rappel du droit. 

This document may take different forms. In the case of States, the ICRC generally sends formal memoranda, whilst 
organised armed groups may be better reached by way of a press release or direct meetings.12 Whatever its form, 
the document will outline the ICRC’s view as to the applicable rules and IHL principles governing the conduct 
of hostilities and the protection of persons in the hands of an enemy. For example, after hostilities broke out 
between Iraq and Kuwait on 2 August 1990, the ICRC issued a note verbale reminding all parties of the rules and 
principles of IHL, and offering its services to provide protection and assistance to the victims of the conflict and act 
as a neutral intermediary in matters of humanitarian concern.13 

Importantly, the rappel du droit will often also instigate and serve as a basis for the ICRC’s ongoing bilateral 
dialogue with the belligerent parties. In this dialogue, the ICRC will endeavour to secure access to any protected 
persons in the parties’ power, as well as the facilities, authorisations and guarantees necessary for its operations.

Clarifying and developing IHL

As part of its ‘guardian’ role, the ICRC contributes to the development and strengthening of IHL by stimulating 
discussion of challenges encountered, possible solutions, and necessary changes to the law. This work forms a key 
component of the ICRC’s long-term strategy of preventing IHL violations.

To fulfil this function, the ICRC regularly organises and participates in consultations, especially with governmental 
and academic experts, on the possibility of adopting new rules. It also prepares and contributes to draft texts 
for submission to diplomatic conferences. Indeed, the ICRC played a crucial role in generating momentum for 
the development and adoption of the 1997 Convention on the Prohibition of the Use, Stockpiling, Production 
and Transfer of Anti-Personnel Mines and on their Destruction. It was one of the first voices to call attention to 
the problems caused by landmines when it, along with dozens of National Red Cross and Red Crescent Societies 
embarked on an unprecedented public campaign raising awareness of the need for a treaty banning landmines 
and the plight of mine victims themselves.14 In 1997, the ICRC attended the Expert Meeting on the Text of a 
Convention to Ban Anti-Personnel Mines, where it presented government representatives with an outline of what 
it considered to be the key issues in relation to the draft treaty text.15

The ICRC will also often act to protect against legal developments that potentially undermine or weaken IHL. 
During the negotiation and drafting of the UN Convention on the Rights of the Child, the ICRC made numerous 
statements in relation to proposed Article 38, warning that the draft provision represented a step backward from 
existing IHL protections for children under the age of 15.16 

More recently, the ICRC has repeatedly called upon States, when 
implementing or tightening existing counterterrorism measures, to ensure 
that they maintain the safeguards protecting human life and dignity as laid 
down in IHL and international human rights law.17 

Promoting the law and its  
implementation

The ICRC’s promotion efforts are 
directed at ensuring that IHL is 
known and understood, and at 
encouraging implementation and 
integration at the national level. 
The implementation of IHL refers 
to the legal and administrative 
measures that States must take to 
comply with the obligations they 
have undertaken, while integration 
is the translation of IHL into 
concrete mechanisms or measures 
to ensure compliance (such as 
military doctrine, education and 
training). 

Harasta National Hospital, Harasta, Rural 
Damascus, Syria. A surgeon talks to ICRC 
president Peter Maurer about the situation 
at the hospital and the difficulty of obtaining 
medical supplies. ICRC / I. Malla / sy-e-00142
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Accordingly, the ICRC regularly reminds States that they have committed, notably through the Geneva Conventions 
and their 1977 Additional Protocols,18 to making humanitarian provisions known. The ICRC has also conducted and 
maintains an online study of the customary rules of IHL, to assist in promoting knowledge of these rules among 
the many actors involved in the application, dissemination and enforcement of IHL.19 

The ICRC then encourages States to fulfil their IHL obligations by way of comprehensive national legislation and 
other implementing measures. Through its specialised Advisory Service, the ICRC provides technical guidance 
and assistance to national authorities on specific domestic implementation measures, such as legislation to 
prosecute war crimes and to protect the Red Cross and Red Crescent emblems.20 To this end, the ICRC Advisory 
Service has developed an IHL implementation manual, to assist policy makers, legislators and other stakeholders 
in implementing IHL instruments.21 The Advisory Service also supports the exchange of information on existing 
national measures of implementation, chiefly through its online Database on National Implementation of IHL,22 
which contains a collection of laws and case law dealing with IHL norms. 

The ICRC also supports national programmes undertaken by States for the integration of IHL into the education, 
training, doctrine and operations of armed forces around the world. 23 These integration activities are continuous 
and are imperative for ensuring respect for IHL; it is not enough for a commander to be reminded by doctrine of 
the need to respect and protect prisoners of war, he or she must know what concrete measures must be taken 
regarding such persons and have the means available to perform them.

Responding to IHL violations
If the ICRC observes violations of IHL, it takes certain steps to end them and to prevent their reoccurrence. These 
measures will be in line with the ICRC’s internal guidelines for action, adopted in 1981 and revised and published 
with explanatory notes in 2005.24 

The guidelines confirm that the ICRC’s preferred mode of action in response to a violation of IHL is to make a 
confidential representation to the relevant authorities responsible for the incident. Whilst not part of the seven 
Fundamental Principles,25 the ICRC’s confidential approach has been part of the organisation’s identity for decades 
and has proven its effectiveness from a humanitarian point of view, in particular in contexts in which a neutral 
and independent player is needed.26 Belligerent parties are unlikely to provide the ICRC with unhindered access to 
security detainees or other vulnerable persons, or allow ICRC delegates to collect extremely sensitive information, 
unless they can be certain that the organisation will not publicly share the information it collects, particularly with 
regard to IHL violations.27

The ICRC’s confidentiality is not, however, unconditional. If an IHL violation is serious, repeated and established 
with certainty, and if confidential representations have failed, the ICRC may have recourse to a range of other 
modes of action. These may include the ICRC sharing its concerns with third party governments and international 
or regional organisations, publicly expressing these concerns or, as a last resort, publicly denouncing the failure 

to respect IHL.28 Importantly, 
such public condemnation is an 
exceptional step, and one which 
will only be taken if the ICRC 
deems that the publicity will be in 
the interests of those affected or 
threatened by violations.29 

One of the few times that the ICRC 
took this step was in September 
1982, when the Israeli army 
denied ICRC delegates access to 
provide assistance and protection 
for the civilian population in and 
around the Palestinian refugee 
camps in Beirut. On September 
18, the ICRC addressed an appeal 
to the international community, 
condemning the fact that 
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‘hundreds of women, children, adolescents and elderly persons have been killed in Beirut… wounded persons 
have been killed in hospital beds and others, including doctors, have been abducted’. The appeal ended with the 
words: ‘The ICRC solemnly appeals to the international community to intervene to put an immediate stop to the 
intolerable massacre perpetrated on whole groups of people and to ensure that the wounded and those who treat 
them are respected and that the basic right to life is observed’.30

Whilst the ICRC clearly plays an important role in highlighting and calling for action to prevent serious IHL 
violations, it is not the ICRC’s task to ultimately investigate or prosecute offences. States party to the Geneva 
Conventions are duty bound to introduce in their national legislation provisions for the repression of violations of 
humanitarian law, including the prosecution or extradition of war criminals.31 

The above elaboration of the ICRC’s role as ‘guardian’ of IHL is by no means exhaustive or authoritative. Rather, 
it is just one way of thinking about the many complex roles and responsibilities vested in the ICRC by the 
international community. An examination of these functions also serves to highlight the fact that, although IHL is 
predominately developed and implemented by States, the ICRC has a unique and dynamic part to play in these 
processes.
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The Scope and Application of 
International Humanitarian Law
IHL can be defined as the body of international law governing the conduct of armed conflicts. The existence 
of an armed conflict is therefore a necessary prerequisite for IHL to operate. It is important to note that IHL is 
concerned with regulating the conduct of armed conflicts, rather than their commencement. It is not concerned 
with how a conflict started or who was to blame for it, but what forms of conduct are permissible once the war is 
ongoing. 

The body of international law relating to the conduct of armed conflicts is sometimes referred to using the Latin 
term jus in bello (‘law in war’). This is generally viewed as synonymous with what we now call IHL. The law relating 
to the commencement of armed conflicts, by contrast, is known as the jus ad bellum (‘law to war’). It is also 
sometimes called the jus contra bellum (‘law against war’), since its primary aim is to stop wars from starting in 
the first place. 

IHL is often divided further into the Hague law and the Geneva law, named after the two main sets of 
international treaties. Hague law takes its name from the 1899 and 1907 Hague Conventions and the 
accompanying Hague Regulations. These documents are directly concerned with regulating the conduct of armed 
exchanges, for example by restricting particular kinds of weapons or military strategies. Geneva law, by contrast, 
is now contained primarily in the four Geneva Conventions of 1949 and their two Additional Protocols of 1977. 
These conventions specify minimum standards of treatment for specific vulnerable classes of people in armed 
conflict, such as the sick and wounded, prisoners of war and civilians.

Types of Armed Conflicts 
IHL (as the jus in bello) only operates during an armed conflict. IHL has traditionally distinguished between 
international and non-international armed conflicts. Prior to the Geneva Conventions of 1949, it was generally 
thought that civil conflicts were outside the scope of international law.1 They were a matter for states to deal with 
internally. However, the rules of IHL governing non-international conflicts have consistently expanded since then. 
The vast majority of armed conflicts since the Second World War have been non-international in character.2 

The Geneva Conventions themselves only apply in international armed conflicts. The exception is Common Article 
3, which was the first provision to bring non-international conflicts within the reach of IHL. Additional Protocol I 
to the Geneva Conventions adopted in 1977 is also restricted to international armed conflicts, while Additional 
Protocol II covers non-international conflicts. It is increasingly recognised that many fundamental rules of IHL 
apply in non-international as well as international armed conflicts.3 An ICRC study from 2005 found that of 161 
customary principles of IHL, 148 applied in conflicts of both types.4

The distinction between international and non-international armed conflicts is not always clear cut. In some 
cases, a non-international armed conflict may become international at a certain point in its history. This is often 
called an ‘internationalised’ conflict. A conflict may become internationalised because of the creation of a new 
state or states during the conflict (as in the former Yugoslavia).5 Alternatively, internationalisation may occur 
when a third party state militarily intervenes in a non-international conflict or where one or more participants in a 
non-international conflict are acting ‘on behalf of’ a third party state.6 

Defining Armed Conflict
An influential definition of an armed conflict comes from the International Criminal Tribunal for the Former 
Yugoslavia (ICTY) interlocutory decision in Prosecutor v Tadić.7 The Appeals Chamber in Tadić confirmed that ‘for 
there to be a violation of [IHL], there must be an armed conflict’.8 The Appeals Chamber then went on to say that 
‘an armed conflict exists whenever there is a resort to armed force between States or protracted armed violence 
between governmental authorities and organised armed groups or between such groups within a State’.9 

Jonathan Crowe*
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Soldiers from the Niger national 
army receive handbooks 
containing information on 
international humanitarian 
law. CC BY-NC-ND / ICRC / 
Mouhamadou Birom Seck

The definition proposed by the Appeals Chamber in Tadić recognises two distinct tests for the existence of an 
armed conflict. The first test refers to ‘a resort to armed force between States’. This is the classic definition of 
an international armed conflict. The second test refers to ‘protracted armed violence between governmental 
authorities and organised armed groups or between such groups within a State’. This formulation recognises that 
IHL may also apply to non-international armed conflicts. It covers conflicts between a state and one or more non-
state groups, as well as conflicts in which no states are directly involved.10

International Armed Conflicts

Common Article 2 of the Geneva Conventions of 1949 states that the conventions apply to ‘all cases of declared 
war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if 
the state of war is not recognised by one of them’. A formal declaration of war is therefore not necessary for the 
existence of an international armed conflict. Common Article 2 goes on to clarify that the Geneva Conventions 
also apply in cases of total or partial occupation of a state’s territory, even when the occupation is met with no 
resistance. 

Additional Protocol I generally applies to the same types of armed conflicts covered by Common Article 2.11 
However, Article 1(4) of Additional Protocol I extends its scope to a type of conflict not covered by Common Article 
2: ‘armed conflicts in which peoples are fighting against colonial domination and alien occupation and against 
racist regimes in exercise of their right of self-determination’. Conflicts falling into this category are commonly 
called wars of national liberation. They are deemed international conflicts for the purposes of Additional Protocol 
I, although they would otherwise count as non-international conflicts.

Non-International Armed Conflicts

According to the ICTY Appeals Chamber in Tadić, an armed conflict involving non-state groups arises only if the 
violence is protracted and the non-state groups are organised. The ICTY Trial Chamber subsequently clarified 
that ‘protracted armed violence’ contrasts with ‘banditry, unorganised and short-lived insurrections’.12 This 
was reiterated by the Inter-American Commission on Human Rights (IACHR) in the case of Juan Carlos Abella v 
Argentina.13 

The IACHR in Abella stated that an armed conflict must be contrasted with ‘disturbances with no concerted intent’ 
and ‘isolated and sporadic acts of violence’.14 Among the examples given by the IACHR of situations falling short of 
armed conflict were violent civilian demonstrations, students throwing stones at police, bandits holding hostages 
for ransom and political assassinations.15 It may be difficult to draw the line in particular cases. However, the IACHR 
observed that ‘in making such a determination, what is required in the final analysis  
is a good faith and objective analysis of the facts in each particular case’.16 

The ICTY Appeals Chamber in Tadić  
further states that an armed 
conflict featuring non-state forces 
must involve ‘organised armed 
groups’. Again, this standard is 
intended to distinguish armed 
conflicts from sporadic outbreaks 
of violence, such as riots and 
demonstrations. Typically, an 
organised armed group will have a 
clear chain of command. However, 
it is not necessary that each group 
involved in an armed conflict be 
clearly differentiated and defined. 

There may be a number of 
loosely related armed groups 
involved, as in the conflict in the 
former Yugoslavia.17 The ICTY 
Trial Chamber in the case of 
Prosecutor v Haradinaj viewed the 
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following factors as indicative of organisation: the existence of command structure and disciplinary rules; control 
of a determinate territory; access to weapons, equipment and military training; and the ability to define military 
strategy and use military tactics.18 No one factor is decisive. The issue must therefore ultimately be considered on 
a case-by-case basis. 

Scope of Armed Conflict
The existence of an armed conflict brings IHL into operation. However, an issue may arise as to whether particular 
acts fall within the conflict’s geographical and temporal scope. In its jurisdictional decision in the Tadić case, the 
ICTY Appeals Chamber observed that ‘the temporal and geographical scope [of the conflict] extends beyond the 
exact time and place of hostilities’. At least some aspects of IHL apply within the ‘entire territory’ of the warring 
parties for the duration of the conflict.19 It follows that ‘a violation of the laws or customs of war may […] occur at 
a time when and in a place where no fighting is actually taking place’.20 

The temporal reach of IHL, on the other hand, extends from the initiation of hostilities until ‘a general conclusion 
of peace is reached’.21 Declaration of an armistice or ceasefire does not have the effect of terminating an armed 
conflict unless it constitutes a peace agreement and is followed by a general cessation of hostilities. The Geneva 
Conventions specifically provide for the continuing application of IHL in respect of particular vulnerable groups. 
Prisoners of war, for example, gain the protection of Geneva Convention III from the time they fall into the power 
of the enemy until their final release and repatriation.22

Connection to the Conflict

The ICTY has held that a charge of violating the laws and customs of war in the context of international criminal 
law can only be established if the acts have an appropriate connection to the armed conflict. It is not enough 
that the acts occur at the same time and place as the conflict. Rather, they must take place in the context of the 
conflict.23 In the words of the ICTY Appeals Chamber:

The existence of an armed conflict must, at a minimum, have played a substantial part in 
the perpetrator’s ability to commit [the crime, the] decision to commit it, the manner in 
which it was committed or the purpose for which it was committed.24

This requirement is necessary to distinguish acts committed during an armed conflict that properly fall within IHL 
from those that properly fall under other criminal components of domestic law. For example, an ordinary theft or 
assault during wartime would be a matter for domestic criminal law, rather than IHL. On the other hand, ethnically 
motivated assaults during the Yugoslavian and Rwandan conflicts have been treated as violations of IHL, since the 
motivation was related to the conflict.25 A list of factors that may be considered in determining this issue can be 
found in the ICTY Appeals Chamber judgment in Kunarac.26 

Liberia. Monrovia, Edward Binzah Kesselly military barracks. Training 
session for the Armed Forces of Liberia, set up with the help of the 
ICRC, about the conduct of search operations and interventions at 
checkpoints. 01.06.2015 CC BY-NC-ND/ICRC/Yamila Castro
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*   For a more detailed discussion of the issues covered in this chapter, see 
Jonathan Crowe and Kylie Weston-Scheuber, Principles of International 
Humanitarian Law (Edward Elgar, 2013) ch 1.
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Protected Persons under 
International Humanitarian Law
The primary function of IHL is to limits the adverse effects of warfare. One of the main ways this is achieved is by 
limiting who may be the subject of attack. Consequently, when determining whether a particular attack is lawful, it 
must first be determined whether the persons who are subject to the attack are legitimate targets.

The law can be summarized as follows: 

1. All persons within a conflict zone ‘are divided into two general classes…combatants and non-
combatants.’1

2. Members of military forces are combatants and always presumed to be legitimate targets unless they 
are hors de combat.

3. Civilians are non-combatants and always presumed to be protected against attack unless they are taking 
an active part in hostilities.

4. Certain categories of person, whether or not they are members of military forces, are entitled to use 
special symbols which identify them as specially protected against attack.

Moot participants are faced with two key overlapping challenges. Firstly, ‘civilian’ is defined in the negative.2 That 
is, IHL provides a definition for ‘armed forces’, and civilians are those that do not fit into that definition.3 Secondly, 
the definition of combatant was written in the context of international armed conflicts (IAC), conducted by 
organised, State-run military forces. While the definition of combatant is not confined to such forces, participants 
in modern conflicts increasingly do not fit the organised military forces model. Individuals may at various times be 
a civilian entitled to protection, a civilian who has temporarily lost protection due to taking up arms or a member 
of an irregular armed force.4

Although it is only lawful to direct attacks against combatants,  
the mere fact that protected persons are casualties of a particular  
attack does not necessarily imply 
wrongful conduct on the part of the 
belligerents. Potential targets may be 
of a mixed civilian/combatant status, 
or the target may be identified as 
legitimate but the execution of the 
attack, in fact, results in civilian 
casualties. If the target is legitimate, 
the lawfulness of the attack still 
depends on whether the risk of 
casualties among protected persons 
is proportionate to military value 
of the site (principles of necessity 
and proportionality).5 It is not the 
purpose of this chapter to delve 
into the necessity/proportionality 
calculation. Instead, this chapter 
introduces mooters to the ‘first 
step’ in arguing the lawfulness of a 
particular attack.

Lara Pratt

Chapter 05.

Liberia, main prison in 
Monrovia. An ICRC visit.  
ICRC / B. Heger / lr-e-00259
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When is a Combatant hors de combat?
Combatants are the core participants in armed conflict and the only persons who are presumed to be a legitimate 
subject of attack.

Being defined as a combatant brings certain privileges. In particular, combatants in an IAC are entitled to Prisoner 
of War (POW) status if captured, and may not be prosecuted merely for their participation in the conflict.6 The 
privileges of combatant status do not generally extend to those participating in non-international armed conflicts 
(NIAC).7

At a basic level, combatants are usually members of State armed forces.8 ‘Armed forces’ includes both regular and 
irregular forces defined by the existence of an organisational structure featuring command responsibility.9 There 
remains ambiguity with regard to NIAC (which will be addressed below under “Civilians”). The IAC definition, 
found in the Hague Regulations10 and Geneva Conventions,11 encompasses militia or other organised, armed 
groups that meet four criteria (the GC III requirements):

(a) the forces are commanded by a person responsible for his/her subordinates;

(b) members wear fixed distinctive sign recognizable at a distance;

(c) members carry arms openly; and

(d) operations are generally conducted in accordance with the laws and customs of war.12

AP I which has been extensively but not universally adopted, retains only the first of these criteria and specifies 
the necessity of an internal disciplinary structure. Although members of armed forces are required to carry their 
arms openly, this is only during active military engagement or when they are likely to be visible to the enemy,13 this 
is primarily for the purpose of entitlement to POW status.14 

Subject to exceptions discussed below, where someone is a member of an armed force, they are presumed to be a 
legitimate target whether or not they are in fact armed or are actively participating in a conflict.

The term hors de combat literally translates to ‘out of combat’. It refers to persons who would ordinarily be 
combatants (and thus legitimate targets of attack) but for specific reasons are no longer active participants in 
the conflict. Once a person is hors de combat they are protected from attack by both treaty15 and customary 
international law.16 Attacks on persons hors de combat are considered grave breaches of IHL.17

There are three main categories of person who are considered to be hors de combat:

1. Those who are sick, injured, shipwrecked or otherwise defenseless.18

2. Anyone who has expressed a clear intention to surrender.19

3. Any combatant who is within the power of an adverse party (in particular Prisoners of War).20

The protection is predicated on the persons who are hors de combat remaining ‘out’ of conflict. Consequently, 
resuming combat,21 communicating intelligence to one’s own party,22 or even attempting to return to combat 
(escape)23 can lead to a removal of the protection against attack. In addition, falsely claiming the hors de combat 
protection, for example falsely claiming to surrender under a white flag, is in itself a violation of humanitarian 
law24 and in some circumstances may constitute a war crime.25

Civilians
As a general rule, civilians are non-combatants and may not be the subject of attack.26 Where the conflict 
is of a non-international nature, or where there is an IAC involving a-typical fighters that do not clearly fit the 
GC III definition of combatant, mooters will need to determine whether, at the time of the attack, the targeted 
individuals have lost their presumed civilian protection.

If the status of a person is in doubt, it is generally accepted that, so long as the person has not committed hostile 
acts, they should treated as a civilian and not be attacked (at least until information resolving the person’s status is 
found).27

As with the protection of those hors de combat, the protection is predicated on the presumption that civilians 
are not taking part in the hostilities. Thus, the protection will be lost where an individual takes direct part in the 
hostilities.28
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Direct participation has been defined in the Commentary to AP I as ‘acts of war which by their nature or 
purpose are likely to cause actual harm to the personnel and equipment of the enemy armed forces.’29 The ICRC 
Interpretive Guidance points to three criteria:

1. The civilian’s action must be likely to cause actual harm to the enemy;

2. There must be a direct causal link between the act and the likely harm; and

3. The act must be undertaken for the purpose of causing harm to the enemy.30

The key practical distinction tends to be that where an individual voluntarily contributes to an active combat 
situation in a manner that has the potential to harm their enemy, they will be directly participating in hostilities. 
Driving an ammunition truck from a storehouse to the front would constitute a direct participation, driving the 
same truck between storehouses might not.31 Likewise, providing subsidiary services (e.g. catering) to a military 
force would fail to meet the threshold of causing ‘actual harm’ and thus the protection against direct targeting 
would remain.32 Certainly, civilians who are working in close proximity, or in a support role, to the armed forces 
places themselves at higher risk of being collateral damage, but they are not in themselves a legitimate target.

While this distinction allows for the determination of an individual’s status at a particular moment in time, it 
still relies on the civilian participant being the exception rather than the rule – warfare is still presumed to be 
conducted by an organised military force. This leaves open the challenge of how legitimate armed forces are able 
to effectively engage in combat against enemies which fail to meet the GC III definition. Although much of the 
discourse on this issue relates to an entitlement to POW status, the legitimacy of targeting is equally important.

Whereas members of the military force of one side are targetable at any time, members of the other side would 
need to be actively involved in combat to be targetable and absolutely protected at all other times. This situation 
would clearly be impractical and unsustainable.33

In recent years the concept of ‘continuous combat function’ (CCF) has arisen and suggests that civilians may lose 
their protected status on an ongoing basis if they are performing an essentially military function for, or are an 
active member of, a militia that is in practice a party to the conflict, but which fails to meet the GC III criteria.34 
This also includes those that may not physically hold a weapon, but are involved in the planning, direction or 
other organisation of the military force.35 CCF allows that civilians whose role is essentially analogous to that 
of a member of a military force to be targeted.36 By contrast, a civilian who joins the fighting on an ad hoc or 
inconsistent basis would retain their protected status when not directly participating in hostilities.

The conflict in Syria has wreaked considerable destruction. This 
is the small town of Azaz, to the north-west of Aleppo, near the 
border with Turkey, on 23 April 2013. ICRC / T. Voeten / sy-e-00297
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Although there is significant support for the suggestion that the concept of CCF has become a part of IHL,37 
including within the ICRC Interpretive Guidance on the Notion of Direct Participation in Hostilities,38 CCF does 
not appear in any treaties and the concept remains unsettled.39 Targeted killings of high-level Al- Qaeda and ISIS 
operatives who are not at the time engaged in conflict rely on this CCF status but remain controversial as to their 
legitimacy. While the law remains unsettled, Alston has stated that ‘[i]f States are to accept this category, the onus 
will be on them to show that the evidentiary basis [that a targeted individual has a CCF] is strong’.40

Special Protections
A small final note must be made regarding special protections offered to particular categories of person. These 
persons are those entitled to display the ‘distinctive emblem’ of the Red Cross, Red Crescent, Red Lion and Sun41 or 
Red Crystal,42 which indicate that a person (or site) is not to be the target of attack.

There are two main categories of protected persons.

• Chaplains or Religious personnel who are engaged in the spiritual welfare and who are not actively 
participating in the conflict are protected by IHL. This applies to both IAC43 and NIAC.44 While there is 
no clear definition of religious personnel, a wide definition is preferred, with those providing for the 
spiritual wellbeing of troops being recognized.45 

• Medical personnel, including those who are part of military forces, are similarly protected against attack. 
The protection given to medical personnel is a logical corollary of the prohibition on targeting those who 
are hors de combat, but the use of the distinctive emblem allows medical personnel to clearly identify 
their protected status.

• Medical personnel is given a broad definition and includes those who are ‘exclusively engaged in the 
search for, or the collection, transport or treatment of the wounded or sick, or in the prevention of 
disease, staff exclusively engaged in the administration of medical units and establishments.’46 The 
prohibition on targeting extends to hospital ships47 and members of aid societies – in particular the 
National Societies of the Red Cross and Red Crescent - who are authorized to perform aid and rescue 
functions generally performed by medical personnel.48

As with all categories of protection, direct participation in the hostilities will have the effect of nullifying the 
presumption against attack.49 This can cause confusion in practice when weaponry or military personnel are 
present to ‘protect’ a site protected by the emblem. In order to avoid ambiguity, some military practice manuals 
specify that military chaplains may only carry weapons for personal defence50 or are unarmed in combat zones51 
and various hospitals have implemented practices of “no weapons” among both personnel and patients.52 This 
practice should not be misconstrued. It is a principled stance taken by the organisations running these sites rather 
than having any legal effect. Medical (or religious) personnel may carry arms for the purpose of self-defence. The 
prohibition on attacking protected persons will not be rebutted merely because of the presence of weaponry. It 
may, however, make it more difficult for belligerents to make judgements about whether a particular person or 
site is misusing the emblem.

These persons or sites are not to be targeted even if they do not display the distinctive emblem,53 which is only 
permissible where the State has authorised its use. Therefore, a doctor who has not been granted permission to 
display the Red Cross emblem should still not be the subject of an attack. The display is an additional protection 
allowing for the clear identification of protected persons and sites and intentionally targeting individuals or sites 
protected by the emblem is considered particularly egregious violation of IHL and constitutes a war crime.54

The above mentioned IHL protections focus on the individual. The protections recognise that whether an 
individual may be the subject of attack will be determined based on their own particular status. While protected 
persons who are within combat areas are still at risk, the protections offered by IHL mean that they must not be 
individually targeted, and, where protected persons are present at any particular location, the appropriateness 
of any military action (the proportionality of military value to the likelihood of protected-person casualties) must 
be assessed. The following chapter will address the ways in which IHL extends this protection of persons to the 
protection of property.
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IHL limits the adverse effects of armed conflict by protecting objects that are not legitimate military targets. This 
principle extends beyond the protection of non-combatants (see Chapter 5 of this Handbook) to the protection 
of property.1 Protected property is necessarily civilian in nature.2 Just as belligerents must differentiate between 
civilians and combatants, so too must they distinguish between civilian objects and military objects. These 
complementary obligations ensure not only the preservation of human life but the protection of the means to 
successfully sustain it. 

Generally Protected Property: Civilian Objects
Civilian objects are defined in the negative. That is, they are any objects that are not considered military objects.3 
Objects that are normally civilian in nature, such as homes, schools and religious places are presumed to retain 
this character; these therefore attract prima facie protection, unless an assessment shows that they are being 
used for military purposes.4 This general protection may be lost if by its nature, location, purpose or use, the 
object becomes a military objective, destruction of which would provide a direct and concrete military advantage. 
A civilian object that is being used for military purposes loses its protection for only as long as the object continues 
to be so used.5 

Protected Property under 
International Humanitarian Law
Tara Gutman*

Abdul Wahid shows a 14th century manuscript 
hidden at his house in Timbuktu, Mali. 4,203 
manuscripts were destroyed by jihadists in 
2012. MINUSMA/M. Dormino

Chapter 06.
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Specifically Protected Objects
Beyond the general protection of civilian objects, there are certain categories that attract special protection. In the 
event that such objects are used for military purposes and become legitimate military targets, extra measures may 
be required to limit the effects of such attack. 

Specifically protected objects attract greater levels of protection. These include:

• medical units;

• cultural property; 

• objects indispensable to the survival of the civilian population;

• works or installations containing dangerous forces; and

• the natural environment.

The rules protecting these objects are summarised in turn below, along with their exceptions, namely the 
conditions which result in the loss of their presumptive protection. Greater weight is given in this chapter to the 
protection of medical and cultural property as these are the subject of more nuanced regimes. 

Medical units
Armed conflict invariably exacerbates the need for medical services and creates serious impediments to the timely 
delivery of healthcare. Indeed, the need to treat and care for injured combatants was Henry Dunant’s inspiration 
for forming local committees to aid wounded soldiers on the battlefield. These relief committees were the forbears 
of today’s International Red Cross Red Crescent Movement and envoy of the original Geneva Convention of 1864.6 

It is a cornerstone of IHL that medical facilities shall be respected and protected and may not be made the object 
of attack.7 This is a norm of customary international law applicable in IAC.8 In a NIAC situation the protection of 
medical facilities is implied in the requirement to care for the sick and wounded, in Common Article 3, and is 
further considered customary international law.9 The protection of humanitarian relief objects, which may include 
medical provisions, is also a customary rule, applicable in both IAC and NIAC.10

Under these rules, medical facilities whether fixed or mobile, permanent or temporary, military or civilian, must 
be respected and protected and, if occupied, able to continue functioning.11 Such facilities include hospitals and 
treatment centres, blood transfusion centres, preventive medicine centres, medical depots and medical and 
pharmaceutical stores.12 Hospital zones (areas generally agreed in writing by the parties) that are established 
at a distance from military operations to protect the wounded and sick, and medical transports must also be 
respected and protected.13 It is the obligation of the operating authorities to ensure that all medical facilities 
are not situated close by military objectives that would imperil them.14

Medical facilities must be used exclusively for humanitarian purposes. They may lose their protection if used 
‘outside their humanitarian duties’ and in a manner to commit ‘acts harmful to the enemy’.15 These harmful acts 
are not defined in the Conventions. However, guidance on conditions that do not give rise to loss of protection is 
provided,16 and examples are also cited in various States’ military manuals. These include firing at the enemy other 
than in self-defence, using the facility as a firing position, observation post or arms dump, the use of a hospital as 
a shelter for able-bodied combatants or situating a medical unit near a military objective to shield it from attack.17 
The specifically protected nature of medical objects, which attracts a higher threshold protection, is lost only after 
a warning has been issued and, after a reasonable period, the warning is unheeded.18 

Note on current practice

This rule is being regularly flouted in current contexts. The inadequate observation of the IHL rules that protect 
health care services (and workers) has been the subject of considerable research and educational campaigns by 
the Movement, which has generated a series of reports that aim to strengthen stakeholder practice to improve 
implementation of existing IHL rules (see Chapter 22 of this Handbook).19

Note on the use of the protective emblems on medical objects

The emblems of the red cross, red crescent and red crystal are recognised indicia of protected persons and objects 
in times of armed conflict.20 Medical objects and humanitarian goods are conferred this protection whether or not 
they are marked with an emblem. Although marking is a requirement in some jurisdictions, protection under IHL is 
not conditional on the emblems being displayed.21
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Cultural objects
The protection of cultural 
property from land, sea and air 
attack has been affirmed as lex 
scripta since 1899.22 It is the only 
object category with stand-alone 
treaties addressing its war time 
protection.23 Today, the destruction 
and removal of cultural property 
is recognised as a significant 
international crime because it is 
considered an attack on national 
identity, collective memory and, 
in certain cases, the historical 
knowledge of humankind. More 
than just ideological insults, the 
removal or destruction of cultural 
property is known to weaken the 
foundations of durable peace, 
undermine local identity, inhibit 
post-conflict reconciliation and 
forestall the affected area’s 
economic recovery. Recent spikes 
in the incidence of deliberate 
assaults against cultural heritage, 
mainly in the Middle East and 
in Mali, have brought the issue 
into sharp relief and prompted 
investigations and prosecution by 
the International Criminal Court.24 

Parties to conflict must respect cultural property; to intentionally attack it can be a war crime.25 This general rule 
is considered customary international law and is applicable in both IAC and NIAC situations. Respect for cultural 
property, however, is not restricted to protecting it from destruction; seizure, wilful damage, theft, pillage and 
misappropriation are also recognised international crimes. Additionally, in situations of occupation, the occupier 
must prevent the illicit export of cultural property from the occupied territory and at the end of hostilities return 
any illicitly exported property. 

‘Cultural property’ includes movable or immovable property ‘of great importance to the cultural heritage of 
every people’ such as monuments of architecture, art or history, whether religious or secular; archaeological 
sites; groups of buildings of historical or artistic interest; works of art; manuscripts; books; scientific collections; 
collections of books or archives; museums; libraries and centres containing monuments.26 Such protected property 
may be identified by the internationally-recognised blue shield symbol, though only a small number of States 
currently follow this practice.27

The Hague Convention for Protection of Cultural Property in the Event of Armed Conflict (1954) (the Hague 
Convention) provides a system of special protection for some cultural property. Refuges to shelter movable 
cultural property and centres containing immovable cultural property of ‘very great importance’ can attract 
special protection provided they are listed on an international register.28 This regime is largely defunct.29 The 
Second Protocol (1999) established a later one conferring ‘enhanced protection’ that has superseded the special 
protection provisions.30 

The efficacy of the Hague Convention (which, under CIL, applies in both IAC and NIAC situations) is arguably 
undermined by waiver provisions that apply in situations of imperative military necessity.31 The Second Protocol 
allows such waiver when the property has been made into a military objective by its function and there is 
no feasible alternative that would attain a similar military advantage. Military necessity must be established 

A mosque damaged in the fighting, Azaz in 
Syria. 23 April 2013. Photo: ICRC/T. A. Voeten
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by a senior commanding officer and the attack must be preceded with an effective advance warning when 
permissible.32 A range of precautionary measures are also required.33 However, the ability to waive the protection 
does not apply in the case of ‘historic monuments, works of art or places of worship which constitute the cultural 
or spiritual heritage of peoples’. Here ‘peoples’ is a higher order of cultural property than the heritage of ‘every 
people’, referring to recognised internationally significant works.34 Similarly there is no waiver for this category 
works that would permit its use for military purposes. 

Objects indispensable to the survival of the civilian population
It is a norm of customary international law, in both IAC and NIAC, that objects indispensable to the survival of the 
civilian population cannot be attacked, destroyed, removed or rendered useless.35 This applies to life-sustaining 
productions and infrastructure and food supplies, farms, crops, livestock, irrigation works, and drinking water 
installations. The corollary to this rule is the prohibition of starvation of civilians.36 The Rome Statute recognises as 
a war crime in IAC ‘intentionally using starvation of civilians as a method of warfare by depriving them of objects 
indispensable to survival’.37

These protected objects, however, will lose their protection in circumstances: 

(a)   when such objects are used solely to sustain members of the armed forces; 

(b)   when such objects are used in support of military action and attacks against them would not be 
expected to deprive civilians of critical sustenance; and 

(c)   of imperative military necessity, a party may attack such objects located on territory under their own 
control.38

Works or installations containing dangerous forces 
Works or installations containing dangerous forces cannot be attacked.39 The 1977 Additional Protocols further 
specify that this term applies to dams, dykes and nuclear electrical generating stations.40 The ICRC’s Rules of 
Customary IHL extend this prohibition, by analogy, to petroleum refineries and chemical plants, as well as attacks 
on military objectives located proximate to works and installations containing dangerous forces.41

Whereas generally objects lose their protection if they become military objectives, that is not the case for works 
or installations containing dangerous forces. Even where such works or installations are military objectives, they 
shall not be made the object of an attack if that attack may ‘cause the release of dangerous forces and consequent 
severe losses among the civilian population’.42 Upon ratification of AP I, some states noted that the protection was 
not absolute but that every necessary and due precaution be exercised to avoid severe losses of civilians. Usual 
requirements including the principle of proportionality still apply, meaning that injury to civilians or civilian objects 
must not be excessive. 

The Natural Environment 

The principle of distinction applies equally to the natural environment as it does the built environment.43 The 
environment is characterised as inherently civilian and is to be protected against widespread, long-term and 
severe damage.44 Arguably, this principle applies not only in IAC but also NIAC. 

If the environment becomes a military objective it may be targeted, however the use of means and methods of 
warfare must be taken into consideration. That is, means and methods which are intended, or likely to, cause 
widespread, long-term and severe damage, and that would result in prejudice to the health or survival of civilians, 
are prohibited.45 A lack of readily available scientific evidence as to the effects on the environment of certain 
military operations does not excuse a party from taking all necessary precautions to avoid, or minimise, incidental 
damage to the environment.46 Extensive destruction that is not justified by military necessity, and which is 
carried out unlawfully and wantonly, is considered a grave breach.47 The UN Guidelines for military manuals and 
instructions on the protection of the environment in times of armed conflict are instructive to clarify the application 
of this rule.48 
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*   The author would like to thank Red Cross volunteer Veronica Oh for 
additional research on cultural property. 
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Introduction
IHL dictates that the measures which armed forces may adopt to conduct hostilities during armed conflict are not 
unlimited. In short, IHL:

• aims to balance legitimate military action and the humanitarian objective of reducing human suffering;1 

and (in so doing)

• protects those who are not or are no longer participating in the conflict and places boundaries on 
methods and means that can be used to conduct operations.2 

It follows that any military force, and particularly its commanders, must understand the principles and rules of IHL 
when planning and then conducting military operations. Commanders must also have both the capability and will 
to ensure that such principles and rules are applied by their subordinates. Failure to do so, risks criminal sanction. 
Defendants before international criminal tribunals and courts have been held responsible for their conduct of 
military operations, most particularly with respect to who and what they have attacked3, the methods or means 
they have used during such attacks4, their treatment of protected persons in their custody5, and/or their failure to 
exercise control over their subordinates’ actions6. The application of IHL to combat operations is not, however, just 
about reacting to breaches of the law. Many armed forces have embraced IHL principles and integrate them into 
the planning and execution of military operations. While not guaranteeing compliance, this can be expected to 
reduce the frequency and severity of IHL breaches. 

This chapter provides an overview of the legal framework and general principles applicable to the conduct of 
hostilities; describes how armed forces may approach the application of IHL; refers to challenges of coalition 
operations; and provides a guide to discerning the law applicable to particular military actions. 

This chapter is an overview only and is confined to the discussion of IHL rather than the application of other laws 
that may apply during armed conflict, including international human rights law. Moreover, this chapter generally 
does not distinguish between the principles and rules of IHL that apply in international armed conflict (IAC) and 
those applicable during non-international armed conflict (NIAC) (see Chapter 4 of this Handbook).7 Suffice to 
say, the law applicable in IAC is more extensive and detailed than in NIAC; but key principles, most particularly 
the protection of the civilian population, will be applicable across both. Finally, this chapter does not delve into 
differences in the law that will apply in the land, sea and air environments. 

Essential principles applicable to the conduct of hostilities
The law applicable to the conduct 
of hostilities is drawn from the 
principles of humanity, distinction, 
proportionality and military 
necessity, together with the 
prohibition on causing superfluous 
injury and unnecessary suffering.8 
These core tenets regulate the 
conduct of hostilities as follows:

Parties to the conflict must at all 
times distinguish between civilians 
and combatants and also between 
civilian objects and those objects 
that are military objectives (the 
principle of ‘distinction’).9 Military 
objectives include combatants 

The Conduct of Hostilities
Chris Hanna

Ali, 13, stands in the middle of destroyed 
buildings in his neighbourhood. Yehia 
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and, in the case of objects, ‘are limited to those objects which by their nature, location, purpose or use make an 
effective contribution to military action and whose total or partial destruction, capture or neutralisation, in the 
circumstances ruling at the time, offers a definite military advantage.’10 This criteria-based definition provides 
scope to include objects that are not part of the fielded military forces. 

• The parties must only direct their operations against military objectives (whether combatants or 
objects). They must not attack11 civilians or civilian objects12, insofar as they have not lost their 
protection13. Accordingly, decision makers (including military commanders) must do everything feasible 
to verify that their targets are neither civilians nor civilian objects and are not subject to special 
protection, but are military objectives.14 They must also react to changing circumstances, by cancelling 
or suspending an attack if it becomes apparent that the objective is not a military one or is subject to 
special protection.15 

• Parties have obligations regarding keeping military objectives geographically separate from civilians, 
civilian objects and medical units.16 Moreover, deliberately using civilians or medical units to shield 
military objectives is prohibited.17 They are also required to take other necessary precautions to protect 
civilians and civilian objects under their control against the dangers resulting from military operations.18 

• Indiscriminate attacks are prohibited.19 This includes attacks which:

o are not directed at a specific military objective, or 

o employ a method or means of combat:

	which cannot be directed at a specific military objective, or 

	the effects of which cannot limited as required,

and consequently in each such case, are of a nature to strike military objectives (whether combatants or 
objects) and civilians or civilian objects without distinction.20 Additionally, other attacks will be considered 
indiscriminate if they:

o involve ‘area bombing’ (that is, treating as one military objective a number of separate and distinct 
military objectives in an urban or similarly populated area; and

o breach the principle of proportionality (see below).21 

• Those who plan or decide upon attacks (including military commanders) must refrain from launching 
any attack which may be expected to cause incidental civilian casualties, damage to civilian objects 
or a combination of both, which would be excessive in relation to the concrete and direct military 
advantage anticipated (the principle of ‘proportionality’).22 Decision-makers must also react to changing 
circumstances, by cancelling or suspending an attack if it becomes apparent that the principle of 
proportionality will be infringed.23 

• Even when an attack is directed specifically at a military objective, employs discriminate means, and 
where the expected incidental effects are proportional, parties are still required to take all feasible 
precautions to avoid or at least minimize the death or injury caused to civilians and damage to civilian 
objects.24 

• Certain objects (for example, personnel and units providing medical services) receive special protection 
from the effects of combat operations. (See Chapter 6 of this Handbook). 

• Specific ‘methods’ of warfare are prohibited. Examples include the prohibitions on using starvation 
of civilians as a method of warfare25, attacking objects indispensable to the survival of the civilian 
population26, the use of civilians as human shields27, acts or threats of violence designed to cause 
terror among the civilian population28, the misuse of protected emblems (such as the red cross or red 
crescent)29, perfidious conduct30 or ordering or threatening that no prisoners will be taken31. Reprisals 
against the civilian population and prisoners of war are prohibited.32 Many of these limitations are based 
on principles of humanity and will apply irrespective of any military advantage a party to the conflict may 
seek to achieve. 

• Specific limitations apply to certain weapons (which are primarily a ‘means’ of warfare). That is, a 
weapon may be unlawful or at least restricted in its use (noting that any weapon is liable to misuse), 
either:
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o through the application of general principles and prohibitions of IHL, such as the prohibition on causing 
‘superfluous injury and unnecessary suffering’ (which is drawn from the principles of humanity and 
military necessity) or because the weapon cannot be used discriminately; or 

o because it has been specifically dealt with by description and/or class in a particular treaty (such as anti-
personnel land mines for those States Party to the Ottawa Treaty33, incendiary weapons34, blinding laser 
weapons35 and cluster munitions36) and/or by customary international law (such as ‘expanding bullets’ 
for those countries not party to the 1899 Hague Declaration37).38 

Notably, some States perform formal weapons reviews (including as required by Article 36 of the Additional 
Protocol I) to confirm the lawfulness of the weapons with which they propose to equip their armed forces. 
Such reviews must account for any specific prohibitions or restrictions, or the application of general 
principles and prohibitions under IHL. 

•	 There are specific obligations concerning the treatment of civilians and persons hors de combat (prisoners 
of war, other detainees and the wounded and sick). While there are nuances applicable to specific classes of 
people, the main themes include protection from harm, inhumane and cruel treatment, and from outrages 
against personal dignity, as well as requirements concerning their maintenance (sustenance, medical care, 
housing etc).39 (See Chapter 5 of this Handbook). 

•	 There are specific mechanisms which parties to armed conflict can adopt to limit and confine the effect of 
combat operations. These include the designation of ‘non-defended localities’40 (which are protected from 
attack) and ‘demilitarized zones’.41

Application by military forces
By its nature, IHL limits a military commander’s freedom of action, while simultaneously placing great 
responsibility upon them to make critical judgements.42 Mitigating this burden, many IHL principles are consistent 
with military effectiveness,43 while other principles will operate to protect the military commander’s own forces.44 
In this regard, a commander may value compliance as a means of encouraging reciprocity from an adversary.45 
Nevertheless, many key IHL obligations, primarily drawn from considerations of humanity, apply irrespective of any 
claim of ‘military necessity’46 or whether compliance by an adversary is evident.47 

Many, but certainly not all, participants in armed conflict have recognized that compliance with IHL principles 
during the conduct of hostilities not only protects them from criminal liability, but reflects domestic and 
international expectations in relation to involvement in such conflicts. Their armed forces may have developed 
sophisticated approaches to IHL compliance, providing training and instruction on IHL principles and systematically 
applying IHL to their operations.48 Such approaches include ensuring that any new weapons, means or method of 
warfare have been subject to legal review.49 Importantly, they possess (or have access to) their own expert legal 
advisers and engage in dialogue with the ICRC and national Red Cross and Red Crescent bodies on IHL matters. 
Finally, such an armed force will value a culture of compliance and will respond properly to allegations of breaches 
of IHL.

Coalition operations
Coalition operations can create challenges with 
respect to the application of IHL. While the general 
principles of IHL have universal application, States 
vary in their participation in IHL treaties and so may 
not share all the same legal obligations with other 
States.50 In some cases, participation in a particular 
treaty will not determine whether a particular legal 
principle or rule will apply as the treaty may codify 
existing principles of customary law.51 Nevertheless, 
even where States have common legal obligations, 
their interpretation of those obligations may differ.52 
Accordingly, during coalition operations, States will 
expect their legal advisers to identify, assist and 
manage the practical consequences of operating in 
the same area of operations with partners whose 
obligations, or interpretation of their obligations, differ. François de Sury/ICRC
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Discerning the law
The law applicable to particular aspects of the conduct of hostilities is not necessarily available in a consolidated 
form, nor have all its provisions been subject to extensive consideration by courts or tribunals. It may be necessary 
to have regard not only to the relevant treaties (which may overlap and/or have gaps in their coverage), customary 
law and case law53, but also to consider the views of States (including their armed forces54) and international 
organisations such as the ICRC55, together with the extensive academic and expert writings on particular topics. 
Such views and writings are of course not definitive of the law but may be considered by international tribunals 
in determining cases or, more prospectively, by military lawyers when advising their commanders with respect to 
their operational plans. Moreover, States may adopt certain practices or principles as matters of policy56, without 
necessarily accepting that there is an underlying legal obligation involved.

Conclusion
IHL will not immunize against the tragedy of armed conflict, but it can reduce the suffering caused by the conduct 
of hostilities. There are both preventative and reactive elements to the application of IHL as outlined above. 
Military commanders must be both willing and equipped to treat IHL as an integral part of their planning and 
execution of operations, and operate in the knowledge that they are accountable for their own actions and the 
conduct of their subordinates. While not all breaches of IHL relating to the conduct of operations have resulted in 
criminal prosecution, breaches carry significant risks for both individuals and States. 

1 The ICRC states that: ‘International law on the conduct of hostilities 
regulates and limits the methods and means of warfare used by parties to 
an armed conflict. It aims to strike a balance between legitimate military 
action and the humanitarian objective of reducing human suffering, 
particularly among civilians.’ See: <https://www.icrc.org/en/document/
conduct-hostilities>. 

2  Available at: <https://www.icrc.org/en/document/what-international-
humanitarian-law>.

3  For example, the ICTY convicted defendants for shelling and planning 
of offensive operations against the old town of Mostar (which led to the 
destruction of the Old Bridge). See, for instance, Prlic et al (IT-04-74) 
including the specific cases of Milivoj Petković and Slobodan Praljak at 
<www.icty.org/en/action/cases/4>.

4  For example, with respect to the siege of Sarajevo, the ICTY convicted 
defendants for the conduct of ‘terror attacks’ aimed at the civilian 
population (sniping and shelling) and the campaign of artillery and modified 
air bomb shelling of civilian areas and its civilian population (such attacks 
being deliberate, indiscriminate and disproportional and resulted in over a 
thousand civilian casualties) - see cases of Dragomir Milošević (IT-98-29/1) 
and Stanislav Galić (IT-98-29) See: <www.icty.org/en/action/cases/4>.

5  See the cases of Radislav Krstić (IT-98-33), Momir Nikolić (IT-02-60/1), 
Dragan Obrenović (IT-02-60/2), Popović et al (IT-05-88), Zdravko Tolimir 
(IT-05-88/2). More generally, the ICTY convicted defendants for a range 
of crimes committed respect to protected persons, including for outrages 
upon human dignity, inhumane treatment, cruel treatment and the use of 
human shields (see cases of Tihomir Blaškić (IT-95-14) and Zlatko Aleksovsji 
(IT-95-14/1)). See <www.icty.org/en/action/cases/4>. 

6  Under the principle of command responsibility, culpability has been 
sheeted home not only to military commanders and civilian leaders who 
directed criminal conduct during military operations, but also those 
who failed to take the measures required to control the operations of 
subordinate military elements during those operations. For example, see 
the ICTY cases of Rasim Delić (IT-04-83), Zlatko Aleksovski (IT-95-14/1), 
Enver Hadžihasanović and Amir Kubura (IT-01-47), Prlić et al (IT-04-74), and 
Miodrag Jokić (IT-01-42/1). See <www.icty.org/en/action/cases/4>. See 
also, AP I, arts 86.2 and Rule 153 of the Study on Customary International 
Law and Rome Statute, art 28. 

7  The IHL applicable to NIAC is drawn, variously, from Common Article 3, AP 
II and customary international law. 

8  Different formulations of the fundamental principles exist. This formulation 
is drawn from <https://casebook.icrc.org/glossary/fundamental-
principles-ihl>. While these principles stand separately from each other, 
there is considerable overlap in many important respects. For example, 
the rationale for the principle of distinction can itself be drawn from 
the principles of military necessity and humanity; the principle of 
proportionality can itself be viewed as a manifestation of the principle 
of distinction; and, the prohibitions on causing superfluous injury and 
unnecessary suffering flow from the principles of humanity and military 
necessity. 

9  AP I, art 48. 

10  AP I, art 52.2.

11  AP I, art 49(1) defines ‘attacks’ as ‘acts of violence against the adversary 
whether in offence or defence’.

12  AP I, art 51.2 and AP II, art 13.2.

13  For example, civilians lose their protection if, and for such time, they 
take a direct part in hostilities (see AP I, art 51.3 and AP II, art 13.3). Also, 
civilian objects are all objects that are not ‘military objectives’ (AP I, art 
52.1). Accordingly, if an object satisfies the criteria applicable to a military 
objective, it is not protected (but note that some military objectives will 
have special protection which may only be lost in specific circumstances). 

14  AP I, art 57.2(a)(i). Military commanders can be expected to rely on 
intelligence to support their decision-making regarding the appropriate 
characterisation of a person or an object. 

15  AP I, art 57.2(b). For example, if it became apparent that a civilian building 
that had been used as military headquarters, has now been abandoned and 
its military value to the enemy is nil, it would have then reverted in status 
as a civilian object and be protected. 

16  AP I, art 58(a) and (b) in relation to civilians and civilian objects, and art 
12(4) in relation to medical units. 

17  AP I, art 51.7 in relation to civilians, and, art 12(4) in relation to medical 
units.

18  AP I, art 58(c) and AP II, art 13.1.

19  AP I, art 51.4.

20  AP I, art 51.4.

21  AP I, art 51.5.

22  AP I, art 57.2(a)(iii). Essentially, the principle of proportionality concedes 
that not all civilian casualties or damage to civilian objects is/are inherently 
unlawful. Note, however, that even if such casualties or damage is 
considered proportional, there is still an obligation to take all feasible 
precautions in the choice of means and methods of attack to avoid or at 
least minimize such effects (see AP I, art 57.2(a)(ii)).
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23  AP I, art 57.2(b). For example, an attack might be launched but contrary to 
expectations, it becomes apparent that there are civilians in the target area. 
This new information would need to be taken into account and a decision 
made whether or not to cancel or suspend the attack.

24  AP I, art 57.2(a)(ii). For example, with this obligation in mind, the force 
attacking a military objective will need to consider the type of weapon 
used, the method of attack (including in some cases the direction of attack), 
the time of attack etc., albeit while maintaining military effectiveness (i.e. 
the target is neutralized).

25  AP I, art 54.1 and AP II, art 14.

26  AP I, art 54.2 and AP II, art 14.

27  AP I, art 51.7.

28  AP I, art 51.2 and AP II, art 13.2.

29  AP I, art 38 and AP II, art 12.

30  AP I, art 37.

31  AP I, art 40.

32  AP I, art 51.6 with respect to the civilian population and civilians; GC III, art 
13 with respect to prisoners of war.

33  Convention on the Prohibition of the Use, Stockpiling, Production and 
Transfer of Anti-Personnel Mines and on their Destruction, Oslo, 18 
September 1997 (known as the Ottawa Treaty).

34  Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons 
(Protocol III to the 1980 Convention), Geneva, 10 October 1980 (for 1980 
Convention, see Final Act of the United Nations Conference on Prohibitions 
or Restrictions on the Use of Certain Conventional Weapons Which May 
be Deemed to be Excessively Injurious or to Have Indiscriminate Effects, 
Geneva, 10 October 1980).

35  Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention), 
13 October 1995. 

36  Convention on Cluster Munitions, Dublin, 30 May 2008 (known as the Oslo 
Convention).

37  Declaration concerning expanding bullets. The Hague, 29 July 1899. See 
Rule 70 of the Study on Customary IHL at <https://ihl-databases.icrc.org/
customary-ihl/eng/docs/v1_rul_rule70>. 

38  In the case of weapons that are specifically prohibited or restricted, such 
measures will generally be the result of a perception that the weapon, or 
certain uses of the weapon, offend the general principles and prohibitions 
of IHL. See generally <https://www.unog.ch/80256EE600585943/
(httpHomepages)/$first?OpenDocument> for discussion of the main 
conventions and treaties which prohibit and/or restrict particular weapons.

39  For example, with respect to prisoners of war, see GC III, arts 13-16.

40  AP I, art 59.

41  AP I, art 60.

42  For instance, in assessing whether an object is a military objective and 
determining questions of proportionality – the military commander must 
make critical judgements based on all the information that is available to 
them at the time.

43  For example, the IHL definition of, and restriction of attacks to, military 
objectives, fits readily with the military principle of economy of effort. That 
is, a professional military commander is loathed to waste resources and risk 
their forces attacking targets that do not contribute to military success.

44  For example, from the use of prohibited weapons or from attack while 
recovering in a military medical unit.

45  Note, however, in most respects IHL will not permit breaches by the 
adverse party to excuse an adversary from compliance.

46  For example, the protection granted to medical services at all times is only 
lost when they are used to commit, outside of their humanitarian duties/
function, acts harmful to the enemy. 

47  For example, under AP I, art 51.8 infringement of the prohibition on the 
use of civilians as human shields (see AP I, art 51.7), does not release 
the party from its obligations with respect to the civilian population and 
civilians, including the obligation to take the precautionary measures 
provided in AP I, art 57.

48  For example, to support their application of the key obligations contained 
in AP I, art 57 (whether as treaty obligations or under customary 
international law) concerning ‘Precautions in Attack’, many armed forces 
involved in the targeting of military objectives will formally incorporate 
the provision of legal advice into the planning and decision-making 
process and will collect and use intelligence in support of that advice. See 
‘Operations BASTILLE and FALCONER: Legal Support to Commanders’ in the 
Australian Defence Force Journal, Issue No.184 2011, Air Commodore Paul 
Cronan and others, found at <www.defence.gov.au/adc/adfj/Documents/
issue_184/184_2011_Mar_Apr.pdf>. 

49  AP I, art 36.

50  For example, the prohibition on cluster munitions, noting that a significant 
number of States are not parties to the Convention on Cluster Munitions

51  For example, most of the provisions of AP I are accepted by States as 
reflecting customary international law.

52  For example, States may have different views on the scope of the definition 
of a ‘military objective’ or to whom the status of ‘prisoner of war’ is 
applicable to under the GC III (see art 4) and AP 1, art 44. 

53  Primarily from the international criminal tribunals and the ICC, but also 
from domestic sources.

54  Many armed forces and/or defence departments have developed military 
law manuals which provide insight into how they will interpret and apply 
their legal obligations. For example: Australia - Australian Defence Doctrine 
Publication 06.4 Law of Armed Conflict (at <www.defence.gov.au/adfwc/
documents/doctrinelibrary/addp/addp06.4-lawofarmedconflict.pdf>.); 
UK - Joint Serve Publication 383 The Joint Service Manual of the Law of 
Armed Conflict (at <https://www.gov.uk/government/publications/jsp-
383-the-joint-service-manual-of-the-law-of-armed-conflict-2004-edition>; 
US Department of Defense, Law of War Manual 2015 (at <https://www.
defense.gov/Portals/1/Documents/pubs/Law-of-War-Manual-June-2015.
pdf>).

55  Of particular research value are the ICRC commentaries on the Geneva 
Conventions and the Additional Protocols to those Conventions (see 
<https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-
conventions>), as well as the Study on Customary IHL (see <https://www.
icrc.org/en/war-and-law/treaties-customary-law/customary-law>).

56  Which can range from the rules of engagement (ROE) adopted by States 
for their armed forces through to identifying ‘best practices’ or sets of 
principles. For example, see the Copenhagen Process Principles and 
Guidelines (from the Copenhagen Process on the Handling of Detainees 
in International Military Operations. See <https://www.asil.org/insights/
volume/16/issue/39/copenhagen-process-principles-and-guidelines-
handling-detainees>).

Australian Red Cross

https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule70
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule70
https://www.unog.ch/80256EE600585943/(httpHomepages)/$first?OpenDocument
https://www.unog.ch/80256EE600585943/(httpHomepages)/$first?OpenDocument
http://www.defence.gov.au/adc/adfj/Documents/issue_184/184_2011_Mar_Apr.pdf
http://www.defence.gov.au/adc/adfj/Documents/issue_184/184_2011_Mar_Apr.pdf
http://www.defence.gov.au/adfwc/documents/doctrinelibrary/addp/addp06.4-lawofarmedconflict.pdf
http://www.defence.gov.au/adfwc/documents/doctrinelibrary/addp/addp06.4-lawofarmedconflict.pdf
https://www.gov.uk/government/publications/jsp-383-the-joint-service-manual-of-the-law-of-armed-conflict-2004-edition
https://www.gov.uk/government/publications/jsp-383-the-joint-service-manual-of-the-law-of-armed-conflict-2004-edition
https://www.defense.gov/Portals/1/Documents/pubs/Law-of-War-Manual-June-2015.pdf
https://www.defense.gov/Portals/1/Documents/pubs/Law-of-War-Manual-June-2015.pdf
https://www.defense.gov/Portals/1/Documents/pubs/Law-of-War-Manual-June-2015.pdf
https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-conventions
https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-conventions
https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
https://www.asil.org/insights/volume/16/issue/39/copenhagen-process-principles-and-guidelines-handling-detainees
https://www.asil.org/insights/volume/16/issue/39/copenhagen-process-principles-and-guidelines-handling-detainees
https://www.asil.org/insights/volume/16/issue/39/copenhagen-process-principles-and-guidelines-handling-detainees


Handbook on IHL Mooting    46   

Implementation
Having established that the purpose of IHL is to provide protection for persons affected by armed conflict and to 
regulate the conduct of hostilities, it seems obvious to ask: how are these obligations to be implemented and, in 
the event of a violation, how are they enforced?

Each party to the conflict must respect and ensure respect for IHL by its armed forces and other persons or groups 
under its control. This obligation is spelled out in the Geneva Conventions of 19491 and Additional Protocol I.2

The duty to ensure respect by others comprises both a negative and a positive obligation. Under the negative 
obligation, States may not encourage, aid or assist in violations of the Conventions by parties to a conflict. It would 
be contradictory if common article 1 obliged States to ‘respect and to ensure respect’ by their own armed forces 
while allowing them to contribute to violations by other parties to a conflict.  

Under the positive obligation, States must do everything reasonably in their power to prevent and bring violations 
of the Conventions to an end, in particular by using their influence on parties who are committing violations. This 
obligation is not limited to stopping ongoing violations, but includes an obligation to prevent violations when 
there is a foreseeable risk that they will be committed and to prevent further violations in case they have already 
occurred. 

In order to achieve this end, the Geneva Conventions and Additional Protocol I specify that instruction on their 
provisions must be provided to members of the armed forces and to the civilian population.3 These provisions are 
supplemented by Article 82 of API, which requires that legal advisers be made available to advise commanders on 
the application of IHL.

Common article 3 requires that 
armed opposition groups respect, 
as a minimum,  
the rules of IHL applicable in 
non-international armed conflicts, 
which are set out in this article.

The obligations to respect and 
ensure respect apply regardless of 
the actions of other parties to the 
conflict. Common article 1 makes 
clear that these obligations apply 
‘in all circumstances’ and the rules 
in Common article 3 must also be 
observed regardless of the conduct 
of other parties.

The International Committee of 
the Red Cross has recognised the 
reality that IHL continues to be 
violated frequently by both  
State parties and non-State parties 

Implementation and 
Enforcement of International 
Humanitarian Law
Geoff Skillen

The International Criminal Court  
© ICC-CPI

Chapter 08.
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to armed conflict, and that IHL 
lacks effective mechanisms to 
ensure respect for its rules. 
As a consequence, the 2011 
International Conference of the 
Red Cross and Red Crescent 
mandated research and 
consultations with States on 
possible ways to improve the 
effectiveness of mechanisms of 
compliance with IHL.  As of 2018, 
these efforts are ongoing.

In some cases it is necessary 
to enact domestic legislation 
to implement the provisions 
of treaties that govern IHL. So, 
for example, the violations of 
the Geneva Conventions and API that are described as ‘grave 
breaches’4 must be criminalised in the domestic law of States. 
Australia has done this in the Criminal Code Act (Cth) 1995 
(Criminal Code).5

Enforcement
The absence of mechanisms specifically designed to enforce compliance with IHL has been described as its major 
shortcoming. 

The fundamental rule to be understood is that the primary responsibility to enforce compliance, and to provide 
the means to punish violations, lies with States that are party to the treaties that govern IHL. Despite this rule, 
international tribunals have been established to try war crimes in particular cases. Most notably, International 
Military Tribunals were convened after World War II to try major criminals at Nuremberg and Tokyo. In 1993, the 
United Nations Security Council established an International Criminal Tribunal to try war crimes and other serious 
international crimes committed in the former Yugoslavia. In 1994, it established a tribunal for the same purpose 
in relation to crimes committed in Rwanda. In 1998, the Statute of the International Criminal Court (ICC) was 
adopted (‘Rome Statute’), creating a permanent court, with jurisdiction to try genocide, crimes against humanity, 
war crimes and acts of aggression.

The responsibility of States is confirmed in the Rome Statute, the sixth preambular paragraph of which states: 
‘Recalling that it is the duty of every State to exercise its criminal jurisdiction over those responsible for 
international crimes’. In the case of grave breaches of the Geneva Conventions and API, States are obliged to 
bring perpetrators before their own courts, regardless of the nationality of the perpetrator or the place where 
the violation occurred. This is an expression of the principle of ‘universal jurisdiction’. Australia has criminalised 
war crimes and other serious international crimes in Division 268 of the Criminal Code. Under section 268.117 of 
the Code, the extended geographical jurisdiction provided for in section 15.4 of the Code applies to these crimes. 
Section 15.4 provides for jurisdiction for offences committed outside Australia. The consent of the Attorney-
General to prosecute is required for offences committed outside Australia where the alleged perpetrator is not an 
Australian citizen.

As an alternative to prosecution, States may extradite alleged perpetrators to other States for trial.

States must not encourage violations of IHL and must exert their influence to stop violations. This flows from the 
obligation to respect and ensure respect in common article 1 to the Geneva Conventions and article 1(1) of API. 
Article 89 of API adds that, in the event of serious violations, States must act individually or jointly, in cooperation 
with the United Nations.

Serious violations of IHL constitute war crimes. Individuals are criminally responsible for war crimes they commit. 
In addition, commanders and other superiors are criminally responsible for war crimes committed pursuant to 

The Swiss Delegation signing the final act of the 
Diplomatic Conference on the Revision of the 
Geneva Conventions, 12 August 1949.  
J. Cadoux/ICRC archives
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their orders. Commanders are also responsible for war crimes committed by their subordinates if they knew, or 
had reason to know, that the subordinates were about to commit crimes and did not take the necessary action to 
prevent their commission.

Every combatant has a duty to disobey a manifestly unlawful order. An order to commit a violation of international 
humanitarian law, for example to mistreat a person who has surrendered or is being detained, would be manifestly 
unlawful. Obedience to a superior order does not relieve a subordinate of criminal responsibility if the subordinate 
knew or should have known that the order was manifestly unlawful.

The responsibility of individuals and commanders was the basis for prosecutions before the Nuremberg and 
Tokyo International Military Tribunals. This is confirmed in the Rome Statute.6 The rule that superior orders is 
not a defence was also established at Nuremberg and Tokyo, and this is restated in the Rome Statute.7 Under the 
Criminal Code, the fact that a war crime was committed pursuant to an order of a superior can only be a defence 
if the person was under a legal obligation to obey the order, the person did not know that the order was unlawful, 
and the order was not manifestly unlawful.8 Further, under the Defence Force Discipline Act, which applies to acts 
committed by members of the Defence Force, a person is not liable to be convicted of an offence by reason of an 
act or omission that was in obedience to a lawful order, or an unlawful order that the person did not know, and 
could not reasonably be expected to have known, was unlawful.

A number of acts are recognised as war crimes under Article 8 of the Rome Statute. In the case of international 
armed conflict, they are the grave breaches of the four Geneva Conventions, together with a number of other acts 
that qualify as serious violations of the laws and customs applicable in international armed conflict. Article 8 also 
recognises as war crimes acts committed in non-international armed conflict, namely violations of common article 
3 to the Geneva Conventions and other serious violations of the laws and customs applicable in non-international 
armed conflict.

States must investigate war crimes allegedly committed by their own nationals or on their territory, and if 
appropriate, must prosecute the suspects. The same obligations apply to war crimes committed by non-nationals 
or crimes committed outside their territory, where States have asserted such jurisdiction. It is only when States 
are unwilling or unable genuinely to carry out the investigation and prosecution that the ICC may exercise its 
jurisdiction.9

States must cooperate with other States to facilitate the investigation and prosecution of war crimes. Under API, 
this includes cooperation by way of extradition and mutual assistance in criminal matters.10

Finally, there are particular rules that apply to reprisals. A reprisal is an action that would otherwise be unlawful 
under IHL but that in exceptional circumstances is considered lawful when used in reaction to unlawful acts of an 
adversary, as a means of enforcing compliance by the adversary in the future. Stringent rules must be observed in 
order for actions by way of reprisal to be considered lawful. For example, reprisals against persons protected by 
the Geneva Conventions are prohibited.11 Similarly, reprisals against protected objects, including cultural property, 
are also prohibited. Additional Protocol I also prohibits reprisals against objects that are specifically protected 
by the Protocol, such as the natural environment and works and installations containing dangerous forces. Thus, 
reprisals may only be carried out against combatants and military objectives, and even then only in very limited 
circumstances.

There is a clear trend away from the use of reprisals as a means of enforcing compliance with IHL in conflicts in the 
late 20th century and 21st century. Their use has been criticised by the UN Security Council. Some States argued 
for reprisals to be outlawed entirely in the negotiation of Additional Protocol 1 in the 1970s. It might be argued 
that the disuse of reprisals in modern times means that the concept can no longer be relied on as a lawful means 
of enforcing compliance with IHL. 

1  Common article 1.

2  AP I, art 1(1).

3  GC I, art 47; GC II, art 48; GC III, art 127; GC IV, art 144; AP I, art 83.

4  GC I, arts 49 and 50; GC II, arts 50 and 51; GC III, arts 130 and 131; GC IV, 
arts 147 and 148; AP I, arts 11 and 85.

5  Criminal Code, Div 268.

6  Rome Statute, arts 25 and 28.

7  Rome Statute, art 33.

8  Criminal Code, section 268.116.

9  Rome Statute, art 17.

10  AP I, art 88.

11  GC I, art 46; GC II, art 47; GC III, art 13; GC IV, art 33.
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Special Advisers to the Prosecutor of the ICC
It is an honour for me to serve as the Special Adviser on IHL to Madame Fatou Bensouda, the Prosecutor of the 
International Criminal Court (ICC) in The Hague. The opportunity to develop IHL through the caselaw of the ICC 
and to deepen the understanding of and respect for IHL amongst my colleagues in the Office of the Prosecutor 
(OTP) is a privilege I do not take for granted. 

The role of Prosecutor is arguably the most significant in the ICC. The Prosecutor acts independently of all other 
organs of the Court and initiates virtually all proceedings before the Court. The Prosecutor, for example, decides: 
which situations to investigate; whom she accuses of Rome Statute offences and who should be arrested and 
charged; what charges she chooses to lay; the nature and scope of the case against an individual; and which 
witnesses to call in evidence against the accused. There are, of course, important checks and balances on the 
powers of the Prosecutor. It is the judges who decide: whether or not to approve the issuance of an arrest 
warrant; whether or not to confirm the charges against an individual accused; the guilt or innocence of an accused 
at the end of trial; the sentence to be awarded in response to a conviction. But the Prosecutor alone initiates pre-
trial and trial proceedings and, if the Prosecutor does not do so for whatever reason, the ICC will rapidly run out of 
substantive work. 

Article 42 of the Rome Statute enumerates the powers of the Prosecutor and, paragraph 9, the final paragraph of 
that provision, states that:

The Prosecutor shall appoint advisers with legal expertise on specific issues, including, 
but not limited to, sexual and gender violence and violence against children.

Pursuant to Article 42(9) of the Statute the first ICC Prosecutor, Luis Moreno Ocampo, appointed Professor 
Catherine MacKinnon as his Special Gender Adviser in 2008 and Professor Juan Méndez as his Special Adviser 
on Crime Prevention in 2009. Mr Ocampo appointed me his Special Adviser on International Humanitarian Law 
in 2010.1 In 2012, when Fatou Bensouda was elected ICC Prosecutor at the end of Mr Ocampo’s term, she asked 
me to stay on in my role as Special Adviser on International Humanitarian Law. None of the other special advisers 
appointed by Mr Ocampo have 
continued to serve under Mrs 
Bensouda and, instead, she has 
appointed the following experts 
in addition to me: Professor 
Patricia Sellers, Special Adviser 
on Gender; Professor Leila Sadat, 
Special Adviser on Crimes Against 
Humanity; Professor Diane Amman, 
Special Adviser on Children in and 
Affected by Armed Conflict; and Mr 
Mohammed Ayatt, Special Adviser 
on Regional Co-Operation with the 
Middle East and North Africa.

Chapter 09.
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My Role as Special Adviser on IHL
When I was first appointed Special Adviser on IHL there was no written job description. My role was, and 
continues to be, an honorary one and so the Prosecutor was adamant that, far from being told what to do, I was 
free to develop the role and to identify the opportunities to contribute to the work of the OTP as I saw fit. As the 
role has developed, I travel two to 
three times a year from Melbourne 
to The Hague and do most of my 
work the rest of time remotely 
from Australia. However, I also 
have the privilege of placing a legal 
assistant in the OTP full-time. The 
person in that position provides a 
critical conduit between the Trial 
Teams (and other key personnel 
in the OTP) and me – vicariously 
acting as my ‘eyes and ears on 
the ground’. For the past seven 
years my legal assistant has usually 
been the Tim Hawkins Memorial 
Scholar. Tim Hawkins was a young 
(25 year old) then recent 1st class honours graduate in Law from the University of Tasmania (UTas) who was the 
one Tasmanian tragically killed in the Bali bombing in October 2002. Tim’s family and the University of Tasmania 
combined forces to raise money to establish a scholarship to honour Tim’s memory. The scholarship has recently 
been endowed in perpetuity and the annual recipient – a graduate of UTas Law – spends up to one year at the OTP 
in The Hague as my legal assistant. It is a wonderful thing that something so positive and constructive can come 
from an event so tragic and so devastating.

My role involves the provision of advice (in person in The Hague on my visits to the Court but more substantively 
in the delivery of written memos of advice) to all the Enquiry, Investigative and Trial Teams dealing with situations 
of armed conflict and involving potential or actual allegations of war crimes pursuant to Article 8 of the Rome 
Statute. Often my advice relates to whether or not an armed conflict exists and, if it does, whether it is an 
international or a non-international armed conflict. That legal characterisation is critical for the OTP because it 
determines what specific charges are available to the Prosecution (the war crimes enumerated in Articles 8(2)
(a) and 8(2)(b) of the Rome Statute apply to international armed conflicts whereas the war crimes in Articles 8(2)
(c) and 8(2)(e) apply to non-international armed conflicts). On other occasions my advice relates to a substantive 
IHL issue and some recent topics have included: clarification of the legal elements of the war crime of pillage; the 
minimum requirements for a ‘regularly constituted court’; the requisite test for the war crime of disproportionate 
military force; and the circumstances in which a non-international armed conflict can be said to have terminated 
such that IHL no longer applies.

The single most significant substantive IHL issue has resulted in a ground-breaking development in the law. Bosco 
Ntaganda was charged not only with the war crime of child soldering but also with the war crimes of rape and 
sexual slavery. He was allegedly responsible for the abduction of girls into the UPC (Union de Patriotes Congolais 
– Ntaganda’s non-State armed group) for the sexual gratification of UPC commanders. The Defence in Ntaganda 
argued that IHL only extends legal protection to the civilian population and to enemy fighters but not to members 
of one’s own armed forces. The Defence conceded that the rape and sexual enslavement of girls was reprehensible 
conduct but that it was not regulated by IHL. The argument ran that legal protection in such circumstances derives 
from systems of internal military justice and/or domestic criminal law – not from IHL and that, consequently, 
the ICC had no jurisdiction to try Ntaganda for alleged offences perpetrated against members of the UPC. The 
Defence rightly argued that if the ICC had no jurisdiction over these particular alleged offences, the charges 
should be dropped before the trial had commenced – at least before the Defence Case commenced – so that 
the accused could be certain of the charges against him and have time to properly prepare his defence. I agreed 
with the Defence on the need for clarification on jurisdiction but I disagreed with the Defence on the substantive 
law. While it is true that the legal protections of GCIII (for prisoners of war) and GCIV (for civilians in militarily 
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occupied territory) do not extend to members of one’s own armed forces, the legal protections of GCI and GCII 
apply without any restriction as to the affiliation of the victims. That lack of requisite affiliation is also true of the 
protections in Common article 3 – a position confirmed by the ICRC’s recently published revised commentary to 
GCI (and GCII). 

In close collaboration with successive legal assistants over a five year period, I advised the OTP in five separate 
litigations of this issue in the Ntaganda proceedings (twice before the Pre-Trial Chamber, twice before the Trial 
Chamber and once before the Appeals Chamber). Ultimately, the Appeals Chamber accepted the proposition that 
the perpetration of Rome Statute offences against members of one’s own armed forces, provided those offences 
have a sufficient nexus to the armed conflict (and not simply opportunistically vengeful conduct for example), are 
regulated by IHL and properly within ICC subject matter jurisdiction. Of course the Prosecution must still prove 
Ntaganda’s criminal liability in respect of these alleged offences. All the Appeals Chamber decision means is that 
the offences are not dismissed at a preliminary stage of proceedings. But, given the lack of any judicial precedent 
– international or domestic – confirming the application of IHL’s protective legal regime to members of one’s own 
armed forces, the Appeals Chamber’s decision is profoundly significant to the development of IHL.

Another aspect of my role involves the provision of in-house training to OTP staff members in IHL issues of 
concern. One key group of OTP personnel with whom I interact regularly are the investigators. The overwhelming 
majority of the investigators are not lawyers by training – they are mostly former military police or domestic police 
experienced in criminal investigations. They are experts in the identification and gathering of witnesses and of 
other evidentiary sources to enable the Trial Teams to do their work of prosecuting cases. Without professional 
and thorough investigative work, the Trial Teams are precluded from effective trial advocacy. But in ICC trials, the 
accused are rarely responsible for physical perpetration of the alleged offences. It is not enough in ICC trials to 
establish what actually happened – it is also necessary for the Prosecution to prove beyond reasonable doubt that 
a particular accused was criminally responsible for what happened. The investigators are tremendously receptive 
to training on key issues to help them more effectively assist the Trial Teams to complete their primary task of 
conducting an effective trial. 

Most recently, for example, I conducted in-house training for approximately 50 OTP investigators on Article 28 of 
the Rome Statute – the mode of liability we call Command Responsibility. For the investigators to benefit I had to 
ensure a practical and relevant focus. So, although I spent some time on the different elements of Article 28 and 
the contextual background to this mode of liability from Articles 85 and 86 of Additional Protocol I of 1977, the 
primary emphasis in the training session was on evidentiary lessons from the Bemba Trial – the first case at the 
ICC to result in a conviction on the basis of Command Responsibility. I involved two members of the Bemba Trial 
Team who explained the way various evidentiary materials, identified and gathered by the investigative team, was 
used by the Trial Team to establish each of the elements of the mode of liability: that Bemba exercised effective 
authority and control over his forces; that Bemba knew or, owing to the circumstances at the time, should have 
known that the atrocities were occurring; and that Bemba failed to take all reasonable and necessary measures to 
stop the atrocities occurring or at least to investigate and punish those responsible. Previously I have undertaken 
in-house training for the investigators on the legal characterisation of an armed conflict, why that question is so 
critical for the Trial Teams and the types of evidence that has been used effectively in trials to determine the dual 
criteria of intensity and organisation for the existence of a non-international armed conflict. 

Personal Reflections
My role at the ICC is a hugely rewarding one and I am deeply privileged to act in my current capacity. But two 
concerns remain for me. The first is a deep and palpable awareness of the limits of the ICC’s capacity. The fact that 
the ICC has no jurisdiction over the appalling carnage in Syria – now in its eighth devastating year – is symptomatic. 
Syrian civilians would be thoroughly sceptical of any notion of international law as a constraint on resort to armed 
violence. Imagine the incredulity and derision to any such suggestion on the smashed streets of Aleppo, Idlib or 
Homs. If there is one situation in the world today that ought to be the subject of ICC jurisdiction it is surely Syria. 
The lack of authority to formally investigate alleged atrocities in that benighted place is appalling although the 
preclusion is hardly the fault of the ICC itself. But even where the ICC does have jurisdiction, its role can only ever 
be reactive – ex post facto – to gross atrocity and extensive human suffering. This inevitability does not obviate the 
need for some measure of accountability but it is, nevertheless, a real limitation. So much more needs to be done 
proactively – to avoid the outbreak of violence and the inevitable human devastation that flows from it.
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My second concern is with the overwhelming and demoralising effect of the abject disregard for humanity. So 
much of the subject matter is dark. The human capacity for depravity and the sheer scale of suffering is staggering. 
I often wonder about the subliminal effects of recurrent exposure to the effects of evil. I so hope and pray that I do 
not become inured to human suffering – that my sensitivities become dulled, my capacity for empathy diminished, 
my heart hardened by the relentless assault of the subject matter. Here perspective is so important. I am not a 
direct victim of this depravity – my emotional responses pale into insignificance relative to the shattering of the 
lives of those in the line of fire. My commitment as an International Humanitarian Lawyer is to do the best that I 
can to promote increased awareness of and respect for the law without ever over-stating the nature of my own 
small contribution. 

1  See ‘ICC Prosecutor Appoints Tim McCormack as Special Adviser on 
International Humanitarian Law’, ICC Press Release, 2 March 2010 <https://
appablog.wordpress.com/2010/03/02/icc-prosecutor-appoints-tim-
mccormack-as-special-adviser-on-international-humanitarian-law/>.
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The Role of the First Assistant 
Secretary in the Office of 
International Law
As First Assistant Secretary of the Office of International Law in the Attorney-General’s Department in Canberra, 
I am privileged to see International Humanitarian Law (IHL) up close and in all its (often confronting) detail. On 
a daily basis, I am involved in interpreting and applying IHL to Australia’s military operations abroad and our 
legislative frameworks at home.

The Attorney-General and the Office of International Law
The Attorney-General is the ‘First Law Officer’ of the Commonwealth. This means that he or she is ultimately 
responsible for providing legal advice to Cabinet on all matters. More specifically, though, the Attorney-General 
is the Cabinet Minister in Australia responsible for international law (in other countries it is often the Foreign 
Minister who bears this responsibility). This means that should an issue arise in international law, it is the Attorney 
who will advise Cabinet of the international legal position.

In performing his or her functions, the Attorney relies on advice of the Office of International Law within the 
Attorney-General’s Department. The Office provides legal advice to Government departments, Ministers and 
Cabinet on all areas of Australia’s international legal obligations. Broadly, we are responsible for providing 
international legal advice, and for conducting international litigation. We are staffed with about 30 lawyers 
who have specialised in their career in international law. We cover all areas of public international law from 
environmental law to law of the sea, from air and space law to international trade and investment, and all points 
in between. We take our role very seriously; since it is states which make and develop international law, the advice 
that states receive on their international obligations, and the positions they take on a range of issues, has the 
potential to develop, expand, or redirect the development of the law for better or ill.

John Reid
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Our role in IHL
A key role of the Office of International Law is to provide advice on Australia’s IHL obligations, to guide the 
deployment and operations of our forces overseas and to ensure that the Cabinet is aware of the obligations 
and operations of others internationally. We do this in close partnership with the Department of Foreign Affairs 
and Trade and the Department of Defence. Our advice also feeds into the development of Australia’s domestic 
legislative regimes which touch on IHL, such as Division 268 of the Criminal Code Act (Cth) 1995, which implements 
many aspects of international criminal law in Australia’s domestic law. 

Whilst no two days are alike, and every legal question raised by the deployment of forces abroad is new in some 
way, there are number of areas on which we regularly advise. For instance, ahead of a deployment of forces 
overseas, it is the Office of International Law which provides the advice to Cabinet on the legal basis for the 
deployment, whether it be as a matter of self-defence, UN Security Council Resolution or other legal basis. In 
providing this advice, it is also necessary to characterise, as a matter of international law, the nature of the conflict 
which exists. We will advise on whether a pre-existing conflict is a non-international armed conflict, international 
armed conflict, or something else, in order to determine the legal regime applying to the conduct of hostilities. 

Once forces are deployed, the largest role for the Office of International Law relates to rules of engagement and 
targeting. In these, the Office works very closely with the Department of Defence to ensure that Australia’s legal 
frameworks for the conduct of the hostilities are in line with our international obligations and the applicable 
IHL and human rights standards. This involves regular review of the rules of engagement and, occasionally, 
amendment of targeting directives and policies to ensure that the legal frameworks keep pace with the 
operational requirements as well as the applicable international law as the situation on the ground evolves.

Policy challenges
There are a couple of particular policy challenges we face in providing legal advice to the Government on IHL 
issues. 

The first of these is the policy-law conundrum in international law. There is a need to distinguish between what a 
state does as a matter of law, and what it does as a matter of policy. This is important as it determines the question 
of opinio juris leading to state practice and the development of customary international law. The Australian 
Government, for instance, often constrains itself in the conduct of hostilities as a matter of policy. In many cases, 
we would take the position that law may allow certain conduct, but that as a matter of policy we will limit our 
behaviour. In such cases, it is important that the state clearly articulate the difference. Otherwise the behaviour 
may be taken as evidence of state practice leading to custom. 

The second ‘policy’ challenge for us is the intersection between domestic and international legal frameworks. 
Ministers and senior Government decision-makers are not international legal experts, so much of the role of the 
Office of International Law is an educative one. We need to identify whether particular legal strictures may be 
sourced in domestic law (which may be open to amendment) or public international law (which will not). The 
increasing interconnectedness between the domestic and international legal orders amplifies this concern as many 
issues (in this space, notably counter terrorism) now have both an international and domestic legal paradigm. 
Where these paradigms diverge, the educative role of the Office of International Law becomes more important.

Contemporary and emerging legal challenges
Of course, IHL is constantly evolving and new issues arise as the nature and conduct of warfare change. The 
challenges I face in my work are not the same as those of my predecessor; likewise my successor will face new 
issues. Currently there are a number of contemporary and emerging issues which occupy much of our time in IHL.

The first is the proliferation of non-international armed conflicts (NIACs), and the need to develop the law of 
NIAC. Historically, most conventional IHL has focussed on international armed conflicts (reflecting the experience 
of history), but the recent experience of global affairs has seen a focus on non-international armed conflicts. The 
translation of rules applicable to international armed conflicts to the NIAC regimes (either as a matter of custom or 
treaty) occupies much consideration.

Another issue is the emergence of new methods and means of warfare such as cyber effects, and autonomous 
weapons systems. IHL has always had to deal with new weapons and has made provision for this in Article 36 of 
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API. It’s not a new problem, but 
the speed with which technology 
develops and the directions in 
which it is taking us is certainly 
novel.

A further issue in modern IHL which 
occupies much time of government 
is the growth of coalition activities. 
More often than not, Australian 
forces now deploy alongside forces 
of other states, often with different 
legal obligations and different 
technical limitations. These 
divergences create real issues 
which need to be considered when 
advising the Australian government 
on its own obligations in these 
activities. Can we trust the partner 
with whom we are working? Does 
international law permit them 
to behave in ways we cannot? 
How will we resolve differences if 
command and control models are 
integrated?

The final contemporary ‘challenge’ 
in IHL which we deal with is the 
interaction between IHL and 
international human rights law. 
It was not long ago that this question was answered with a pithy, lex specialis response, but international legal 
thought has advanced far in recent years (largely pushed by the jurisprudence of the European Court on Human 
Rights) such that a much more sophisticated understanding of the relationship between these two different 
regimes is required. Advisers to government must be able to identify not only the existing legal understanding in 
this space (such as where it is uncontroversial that one regime may displace the other) but must also be able to 
identify where these regimes are heading.

As a Government legal adviser, I sit in a privileged position close to the centre of decision-making for Australia. My 
daily role involves questions of law which go to the heart of the management of the international legal order. In no 
area is this more significant than in IHL, as the Office of International Law identifies and shapes the legal paradigms 
which apply to the exercise of force deployed overseas. While my job most days resembles a new and challenging 
moot question, this is a serious task, and one which I am fortunate to enjoy.

Federal Parliament 
House in Canberra.
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Public international lawyers are a unique breed of lawyers. The system of law in which they practise expects - and 
indeed depends on - them having an understanding of international law as a whole. This is because, while public 
international law might be made up of different branches of international law, such as IHL, international human 
rights law (IHRL), international criminal law, international environmental law, the law of the sea and so on, in order 
for the system to function effectively and for each branch to operate harmoniously with one another, a degree of 
integration is required. The architects of the system entrusted with ensuring this integration are not only the State 
representatives that make the law in a formal treaty-making sense, but also public international lawyers tasked 
with interpreting and applying the law every day. Through using the law to solve complex disputes, and devising 
novel arguments to address new legal challenges, public international lawyers have the ability to impact the 
development of the content and scope of international law - and to a far greater extent than their counterparts in 
any domestic legal system. 

The impact that public international lawyers have in this respect on international law is not theoretical, it 
is discernible. With this role comes great responsibility: public international lawyers are trusted with the 
responsibility of ensuring different rules can operate consistently and effectively, and thereby ensuring the system 
as a whole is a coherent one. In order to discharge this responsibility, public international lawyers need to

Practising public 
international law: The role 
and responsibility of public 
international lawyers
Catherine Drummond

Wide view of the Security Council as Luis Moreno-Ocampo 
briefs on the situation in Darfur and ICC charges of genocide 
levied against Sudanese President Omar Al-Bashir,  
New York, 9 December 2010. Photo: UN /Ryan Brown
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have an understanding of how different rules of international law interact with one another: where they might 
converge or conflict, whether the application of one precludes the application of another, what one set of rules 
can teach us about the other. This is particularly true as regards IHL. Owing to its very aim of regulating armed 
conflict in order to minimise human suffering, the degree to which other rules of international law might affect the 
content, scope and operation of rules of IHL has the potential to have a very human impact. 

Who are public international lawyers?
Public international lawyers are professionals working in international law in a variety of roles. They are 
barristers or lawyers in private firms who advise and represent States (including their armed forces), individuals, 
international organisations, NGOs and companies (including private military companies and weapons 
manufacturers) with respect to international law issues and disputes. They are government legal advisers, legal 
officers at international organisations and NGOs, and independent consultants working in a variety of advisory, 
litigious, research or advocacy capacities. They are academics who teach and are scholars of international law. 
They are judges on international courts and tribunals. What defines us as public international lawyers is the 
subject matter of the work in which we engage and our participation in the cosmopolitan system-building project 
of international law. It is this underlying idea of professional unity that binds us together in what has famously 
been described as the ‘invisible college of international lawyers’.1

Interactions between IHL and other branches of public international law
The trend in international law towards specialisation in different subject-matter branches is continuing unabated. 
This presents challenges for international lawyers who are specialised in only one area of international law but are 
faced with challenges that span two or more branches. IHL in particular has the potential to interact with many 
other branches of public international law. 

The interaction between IHL and international human rights law is one example. IHRL does not cease in times of 
armed conflict.2 Where both IHRL and IHL govern a situation, an understanding of how to approach potentially 
conflicting rules is important. If, for example, a soldier kills an armed civilian in an armed conflict, is that killing 
lawful? The first step is to identify the applicable rules. International human rights law prohibits the arbitrary 
deprivation of life.3 IHL prohibits the targeting of civilians, but considers that civilians that are directly participating 
in hostilities are lawful targets.4 Both of these rules are peremptory norms from which no derogation is permitted. 
The second step is to consider what general rules or principles of international law guide the approach to take 
where two rules govern the same situation. In this case, Article 31(3)(c) of the Vienna Convention on the Law 
of Treaties (“Vienna Convention”) and the principle of lex specialis are applicable. Article 31(3)(c) of the Vienna 
Convention provides that when interpreting a treaty, all other relevant rules of international law applicable 
between the parties to that treaty (including customary international law rules) must be taken into account. 
The principle of lex specialis provides that where two rules govern a situation, the more specific rule will take 
precedence. In the example given above, therefore, IHL would be the more specific rule in times of armed conflict. 
What is “arbitrary” for the purpose of IHRL would therefore be interpreted by reference to IHL. If the civilian was 
not a lawful target because he or she was not directly engaged in hostilities at the time of being killed,5 then the 
loss of life will not be lawful under IHL, and it will be “arbitrary” for the purpose of international human rights law. 
Both rules are applicable, and both rules would not have been complied with.6 This is one basic example, but the 
reality on the ground in hostile and fast-changing environments can be far more complex.

IHL also interacts with international criminal law and the rules on State jurisdiction and immunity. Imagine, for 
example, that the soldier that killed the civilian in the above example was also the Vice-President in State A. If he 
took a holiday after the conflict to State B, was arrested, and put on trial in State B for the murder of the civilian, 
would that be permissible under international law? What jurisdictional basis would State B have to arrest and 
prosecute the Vice-President (universal jurisdiction, passive personality, nationality or the protective principle)? 
Would the Vice-President be entitled to immunity from arrest and prosecution, and if so would it be Head of State 
immunity or State official immunity, and how does each differ in scope? If peremptory norms - including the IHL 
prohibition on the targeting of civilians - permit no derogation, how can that be reconciled with the existence of 
any immunity and is the law changing in this regard? Understanding if the law is changing to permit an exception 
to the doctrine of immunity in turn requires an understanding of how customary international law is created and 
evidenced. 
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Where actions taken by the State in armed conflict affect private investments, IHL may interact with treaty 
regimes for the protection of foreign investment. Wartime conduct that causes damage to the natural and 
civilian-sustaining environment highlights the interaction between IHL and international environmental law. 
Where naval warfare is involved, IHL interacts with the law of the sea. Where cultural heritage is located in 
theatres of operation, treaty and customary international law regimes on the protection of cultural and world 
heritage interact with IHL. International humanitarian law can also interact with other treaty regimes, such 
as those concerning the trade in and use of certain types of weapons, or sanctions imposed by regional and 
global international organisations. In many instances the rules in these different areas of international law will 
be consistent with IHL, even if they differ in scope or what is required for the State to discharge its respective 
obligations. But in some cases they will not be. All cases, in any event, require a proper appreciation of the 
relevant rules and how they interact. 

Being a good public international lawyer or successful IHL Moot participant does not necessarily require a detailed 
knowledge of the law across all these areas. It does require being conscious of where the problem is situated 
in the broader framework of international law, mapping the legal issues, asking questions, and knowing where 
to look for answers. Mooting is a particularly good learning ground for these skills because it gives participants 
the opportunity to delve into a factual scenario to solve a legal dispute, which is the same work that public 
international lawyers do every day. 

As modern international law 
becomes increasingly complex 
and highly specialised in each 
of its branches, it ‘generates a 
parallel need, equally important 
and demanding, for a common 
understanding and interpretation 
of the overarching principles … in 
order to keep the system together’ 
as a coherent whole.7 This requires 
a certain conscious effort on 
the part of public international 
lawyers in their everyday work to 
ensure fidelity to the foundational 
principles that underlie the entire 
system of international law.

The importance of foundations
Part of the universality that underpins international law as a discipline is that all international lawyers use the 
same foundational tools. The formal sources of law found in Article 38(1) of the Statute of the ICJ which create 
binding international rules - treaties, customary international law and general principles of law - are the same 
for all areas of international law. The general rules on treaty interpretation, enshrined in Articles 31 and 32 of 
the Vienna Convention, apply to all treaties irrespective of their subject matter. The rules about subjects of 
international law - what entities can and cannot have certain types of obligations under international law - are 
the same for all areas of international law. The distinction between primary rules - rules of international law 
that impose binding obligations on subjects of international law - and secondary rules - the rules that govern 
the consequence of a breach of a primary rule - is a framework that applies across the board as regard the 
responsibility of States and international organisations.8 The principles that guide the interaction of different rules 
of international law - in particular Article 31(3)(c) of the Vienna Convention, and the principles of lex specialis 
and lex posterior - are equally the same across all branches of international law. It is axiomatic to say that lawyers 
should pride themselves on having an excellent understanding of the foundations of the legal system in which they 
practise, but it is often underappreciated just how important it is in public international law both for coming to 
the correct answer to any basic question of international law, but also for addressing controversial issues on which 
there may be no clearly correct position.

ICTR Prosecutor, Hassan Bubacar Jallow (right), 
addresses the UN Security Council on the work 
of the Tribunal. UN/Paulo Filgueiras
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For moot competitors facing intractable issues to which there are no clear answers, just as for international 
lawyers in practice, these foundational tools are often key to constructing arguments that present a legal 
solution to the problem. At its core, this is referred to as reasoning from first principles. Two recent cases aptly 
demonstrate the importance of having a good understanding of the foundations of public international law as a 
whole in order to resolve questions relating to IHL. In the first, the courts of the United Kingdom grappled with 
whether there exists a right to detain suspected insurgents in non-international armed conflicts.9 In the second, 
the Co-Investigating Judges at the Extraordinary Chambers in the Courts of Cambodia considered whether attacks 
by a State against its own armed forces in times of peace or armed conflict constituted a crime against humanity 
at customary international law in 1975.10 In both of these proceedings, the decision-makers concerned and the 
international lawyers pleading before them had regard to the relationship between rules of treaty and customary 
IHL, considered the general rules on treaty interpretation, examined in detail the interaction between IHL and 
IHRL, drew on analogies from other rules of IHL, and paid serious regard to the underlying purpose of IHL as a 
whole. A sound understanding of the foundations of public international law was crucial to the analysis, reasoning 
and outcome in these cases. 

What, then, does this mean for us as public international lawyers and public international lawyers in the making? 
In speaking about international law as a profession and a discipline, Professor James Crawford (as he then was) 
stated that as ‘members of the profession of international law, we carry some of the responsibility for ensuring the 
ongoing legitimacy, and perceived legitimacy, of our discipline’.11 An important factor that goes to the heart of the 
legitimacy of international law is whether it is a system that operates effectively to produce, in any given case, the 
correct legal answer. Getting the law right should always be the paramount consideration. Where legal problems 
fall in a grey area and where novel arguments have to be devised, good counsel and advocates will run only those 
arguments that have a sound basis in the foundational legal principles underpinning public international law as a 
whole. Public international lawyers derive credibility from adopting a principled approach to the law and by setting 
for themselves standards that are consistent with their responsibility to ensure that the system of international 
law as a whole remains a coherent one. As public international lawyers, and public international lawyers in the 
making, we do not just have to get the job done, we have a duty to get the job done right, because the system as a 
whole depends on it. Getting the job done right requires having a solid understanding of the foundations of public 
international law, an awareness of the different ways in which different rules of international law interact and a 
conscious recognition of our role and responsibility in the international legal system. 

1 Oscar Schachter, ‘The Invisible College of International Lawyers’ (1977) 
72(2) Northwestern University Law Review 217-226.

2 With the exception of specific treaty provisions that permit derogations 
applicable in times of emergency (such as Article 4 of the International 
Covenant on Civil and Political Rights (ICCPR) or Article 15 of the European 
Convention on Human Rights(ECHR)), which can include armed conflict. 
These provisions, however, also list non-derogable rights.

3 See, e.g., ICCPR, art 6 and ECHR, art 2. 

4 Protection extends to civilians that are ‘taking no active part in hostilities. 
See Common Article 3. See also AP I, arts 51(3) and 45 and AP II, art 13(3). 

5 Which includes, according to some, being a member of an organised 
armed group participating in the hostilities: see Nilz Melzer, Interpretative 
Guidance on the Notion of Direct Participation in Hostilities under 
International Humanitarian Law, ICRC, May 2009, p 71.

6 See Legality of the Threat of Use of Nuclear Weapons, Advisory Opinion, 
I.C.J. Reports 1996, para 25; Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 
2004, paras 105-106. 

7 In this respect, Georges Abi-Saab coined the phrase “complexification” 
of the international legal order: ‘Fragmentation or unification: some 
concluding remarks’ (1999) 31(4) NYULJ 919, 926. In making these 
remarks almost two decades ago, Professor Abi-Saab was speaking about 
institutional fragmentation and recognised the need for conscious and 
coordinated action among the relevant legal actors - in his example, 
specialised judicial institutions - in order for the international legal system 
to retain its authority and legitimacy. The same can be said of the role of 
international lawyers.

8 See, International Law Commission, Articles on the Responsibility of States 
for Internationally Wrongful Acts, UN Doc A/56/10, 2001; International Law 
Commission, Articles on the Responsibility of International Organisations, 
A/66/10, 2011.

9 See, e.g., Serdar Mohammed and others v Ministry of Defence [2014] EWHC 
1369 (QB); Serdar Mohammed and others v Ministry of Defence [2015] 
EWCA Civ 843; Mohammed and others v Ministry of Defence [2017] UKSC 1. 
See also the enlightening debate on this case by scholars and practitioners 
on the EJIL Talk! Blog: <https://www.ejiltalk.org/>. 

10 Extraordinary Chambers in the Courts of Cambodia, Office of the Co-
Investigating Judges, Case File 004/07-09-2009-ECCC-OCIJ, “Notification on 
the Interpretation of ‘Attack against the Civilian Population’ in the Context 
of Crimes Against Humanity with regard to a State’s or Regime’s Own 
Armed Forces”, 7 February 2017. 

11 James Crawford, ‘International Law as a Discipline and Profession’ (2012) 
106 ASIL Proceedings 471, p 482.
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The extraordinary sequence of events, which began in 1859 with Henry Dunant witnessing by chance the horrors of 
the Battle Solferino,1 and which led to the codification of the rules of war and the development of the Movement 
never ceases to amaze me. It is a story that I have told on many occasions to different audiences in my role as 
an Adviser in the IHL Program at Australian Red Cross. These audiences include school and university students, 
medical personnel, politicians, community groups, journalists, legal professionals, Red Cross staff and volunteers 
and interested members of the public – all enthralled by Dunant’s determination to reduce suffering in situations of 
armed conflict and his vision of having volunteers, trained and ready to assist others, in such dire situations.2

I came to Australian Red Cross in 2012 after working as a lawyer both in private practice and the community legal 
sector. My interest in IHL had continued throughout my legal studies – I completed my Masters in International Law 
at Edinburgh University (focusing on IHL, International Criminal Law and Law of the Sea) and this interest continued 
through my early professional experience, during which I completed an internship in the Prosecutions Section 
of the Special War Crimes Chamber of the Sarajevo State Court in Bosnia and Herzegovina. Whilst the pragmatic 
approach of IHL in addressing the worst of human behaviour always interested me throughout my studies in law, it 
wasn’t until I joined Australian Red Cross that I truly understood the unique role of the Movement, and the ICRC in 
particular, in promoting respect for IHL. As I learnt more, I was struck by the breadth and depth of the Movement, 
the number of countries it serves and the many different forms of help that are provided to those in need, in an 
impartial and neutral way.

The importance of IHL dissemination and the obligation on States to do this, together with the unique role that 
National Societies of the Movement also have in this respect, has been explored in Chapter 2 of this Handbook. 
But, how does this dissemination role work in practice?

The Australian Red Cross IHL Program is structured to engage directly with relevant stakeholder groups who need 
to know about IHL due to their link to armed conflict, as well as the Australian population more generally, as 
anticipated in the Geneva Conventions.3 Whilst Australia has the good fortune of being free from armed conflict 
within its own territory, this does not mean that we remain untouched by conflict. Our government is an active 
participant in the international community and our armed forces are currently deployed in the Middle East, Sudan, 
Egypt, Iraq, Israel and Lebanon.4 Many Australians work or volunteer for the Movement and for other humanitarian 
aid organisations overseas in countries experiencing armed conflict. An emerging area of IHL dissemination for 
Australian Red Cross relates to 
private companies registered in 
Australia, often involved in the 
resources industries, that have set 
up operations in countries that are 
experiencing armed conflict, such 
as in Africa. 

The IHL Program is geographically 
dispersed around Australia with 
at least one staff member located 
in most States and Territories 
to provide this coverage. Each 
staff member of the IHL Program 
focuses on engagement with a 
particular stakeholder group that 
has a link to armed conflict, such 
as those described above. These  Photo: Australian Red Cross

In the life of an IHL Adviser 
with Australian Red Cross
Helen Stamp
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stakeholder groups include the Australian government, the Australian Defence Force and Australian Federal Police, 
humanitarian organisations and the private sector. We also work with non-conflict facing sectors such as media 
and academia. Our engagement with each of these stakeholder groups is broad and far-reaching. In the private 
sector, our Legal Adviser works towards ensuring that Australian companies have the right information, advice and 
training when it comes to conducting business operations in a conflict zone. Our Humanitarian Adviser to the ADF 
and AFP builds our relationships with the military and Federal Police whilst our Adviser to the Humanitarian and 
Medical Sectors assists humanitarian agencies to prepare for their missions to conflict situations. In particular, she 
assists these agencies to learn more about the different legal frameworks that apply in situations of armed conflict 
and the specific issues that impact on the work of medical personnel operating in these situations.

The stakeholder group for which I am responsible, together with my colleague in Adelaide, is that of Red Cross 
people, namely the staff, volunteers and members that make up Australian Red Cross. As the strategic direction 
of Australian Red Cross moves to significantly increase the number of people in Australia taking voluntary 
humanitarian action with our organisation to help others, and encourages self-mobilisation as part of this,5 the 
capacity building of Red Cross People is increasingly important. A strong understanding of the basic principles 
of IHL, the Fundamental Principles and humanitarian diplomacy is imperative for this stakeholder group. My 
particular focus is on Red Cross volunteers and members. I am available to provide an internal advisory service to 
volunteers and members on IHL matters, the Fundamental Principles and Red Cross ways of working. Recently, this 
has allowed me to work with Australian Red Cross staff members in regional areas on everyday situations they face 
in their work and the application of the Fundamental Principles to these.

Based in Western Australia, my work as an Adviser is always varied. I have provided IHL training workshops for 
our staff and volunteers at our headquarters in Perth, in the heat of Kalgoorlie and in the tropics of Broome. I 
have arranged IHL seminars for the general public on a range of issues including chemical weapons, the Arms 
Trade Treaty, Health Care in Danger (HCiD) (see Chapter 22 of this Handbook), the protection of cultural property 
during armed conflict and the work of the International Criminal Court. This role has also created international 
opportunities for me to participate in IHL dissemination, including presenting at an IHL course for students in 
Japan (in collaboration with the ICRC and the Japanese Red Cross Society) and taking part in a HCiD Movement 
Reference Group Meeting in Geneva. 

A highlight for me has been meeting the many interesting people whose work relates to IHL and/or who are 
involved in different parts of the Movement – from chemical weapons experts to war crimes investigators, 
protection delegates and health workers – all of these people demonstrate a strong desire to use their different 
skills to minimise the suffering of civilians in times of war.

Members of the Australian Defence Force attended a four-day Red Cross IHL course in Brisbane in March 
2013, which provided comprehensive instruction on international humanitarian law. The course has 
been conducted bi-annually since 1991 and is attended by representatives from the Army, Navy and Air 
Force. Australian Red Cross/Katrina Elliot.
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One of the most exciting aspects of my role at the moment is the development of the IHL Program’s Community 
Speaker’s Network – this will create a network of Red Cross volunteers throughout Australia who will be trained 
in IHL dissemination and will be available to present on IHL to community organisations. To me, this ‘grassroots’ 
dissemination of IHL is vitally important to ensure an understanding of IHL by the general population as required 
by the Geneva Conventions. At the time of writing we have provided initial dissemination training to a pilot 
group of volunteers who will now take part in further practice sessions before they begin community speaking 
engagements. My work to date on this project has really demonstrated how motivated and competent volunteers 
can be in carrying out IHL dissemination work. My colleague and I are also working on developing a Community 
Engagement Network of volunteers who will work on the organisation of IHL dissemination events to create 
further awareness of IHL throughout the community.

My work in the IHL Program continues to confirm for me the absolute necessity of disseminating IHL as widely 
as possible. Having spoken to many people from different walks of life about IHL, it is very apparent to me that 
despite the fact it has been more than 150 years since Henry Dunant stood on the battlefield of Solferino, most 
people are deeply concerned about the suffering of people in armed conflict, they support IHL principles which 
aim to alleviate this suffering and they want to assist in some way with the work of the Movement to achieve this.

1  ‘I was a mere tourist with no part whatever in this great conflict; but it was 
my rare privilege, through an unusual train of circumstances, to witness the 
moving scenes that I have resolved to describe.’ Dunant, H, A Memory of 
Solferino (International Committee of the Red Cross, 1959) 16.

2 Ibid, 115, for example.

3 GC IV, art 47.

4 See Australian Government Department of Defence Global 
Operations <http://www.defence.gov.au/Operations/>. 

5   See Australian Red Cross Strategy 2020 <https://www.redcross.org.au/
annualreport_2017/year-in-review/about-red-cross/strategy-2020.html>.
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In the Life of an ICRC 
Regional Legal Adviser
Last week I was in Djibouti, running a two day workshop for government officials on IHL. Next week I will be in 
Addis Ababa for a seminar on IHL with the Federal Attorney-General’s Department. Today I am sitting in my office 
in Nairobi, working towards the conduct of a four day workshop for Somali IHL academics. I work as part of the 
ICRC’s Legal Advisory Service,1 a unit consisting of a small team in Geneva and thirteen regional legal advisors 
across the world who work to support states to sign, ratify and implement IHL treaties and obligations. These 
regional legal advisers are most ably supported by a team of locally qualified legal experts. Here in East Africa 
I work with the wonderful Judith in Uganda, Hillary in Kenya, Marco in South Sudan, Ahmed and Abdulhafid in 
Somalia and Eyerusalem in Ethiopia. I also have a host of other colleagues involved in implementing the ICRC’s 
prevention file objectives – namely, to foster an environment conducive to respect for the laws which protect 
those affected by armed conflict and for the ICRC’s work. 

Principally, the work involves meeting with relevant officials to promote the ICRC and its IHL implementation 
work, planning and facilitating awareness raising sessions or more in-depth training for authorities on relevant IHL 
issues, drafting and reviewing draft implementing domestic legislation and championing regional involvement in 
discussions pertaining to IHL. As I have noted elsewhere, as part of the global community taking on the challenges 
to our common humanity, but also as part of a region that has long had its own region wide challenges relating 
to the conduct of hostilities, East Africa has a necessary interest in the law of war.2 Sadly, fighting continues in 
South Sudan where the peace agreement brokered by the African Union has not brought peace and people 
continue to be killed and displaced;3 Somalia has experienced a continuing series of terror attacks, including its 
worst in history;4 renewed clashes took place on the Ethiopia-Eritrea border in 2016 (and unrest continues within 
Ethiopia);5 situations of violence erupted at various stages in the Kenyan 2017 presidential elections;6 and more 
people keep arriving in Tanzania fleeing the fighting in Burundi.7

The work on this file is therefore, not surprisingly, challenging and progress is not measured in small intervals of 
time. We are working on a couple of key themes relating to weapons law and displaced persons. For example, 
I’ve represented ICRC at regional workshops on the Cluster Munitions Convention8 and the Arms Trade Treaty9 
and I’ve run national workshops on topics including the Arms Trade Treaty and the the African Union Convention 
on the Protection and Assistance of Internally Displaced Persons in Africa (Kampala Convention). In October 
2016 and again in October 2017 I worked with colleagues and the Intergovernmental Authority on Development 
(IGAD) to plan and facilitate a meeting for member States of IGAD on ratification and implementation of and 
implementation of the Kampala Convention.10 

In addition to the work with 
governments I also work with 
humanitarian actors and agencies 
and with students and academics 
of IHL. One thing that I am very 
excited about is the interest in 
the region among academics in 
exploring traditions of warfare 
and how they correlate (or don’t) 
to modern IHL principles. The 
1949 Geneva Conventions and 
their Additional Protocols are 
the modern form of the rules of 
war, but these rules by no means 
originated with the ICRC and these 
Conventions. They are as old as 

Eve Massingham

Participants at the second Seminar on the 
Kampala Convention in Nairobi, Kenya.  
CC BY-NC-ND / ICRC
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warfare itself. Something that I 
have brought with me from my 
Pacific home is the ICRC’s Under 
the Protection of the Palm: Wars of 
Dignity in the Pacific study.11 This 
research demonstrates very clearly 
that many, although not all, of the 
principles of modern IHL are firmly 
enshrined in traditions of warfare 
in various societies in the Pacific.12 
I have really enjoyed sharing this 
study in East Africa over the past 
two years, and have found this 
work to be of great interest and 
resonance in East Africa. An older 
study, published in 1997, by the 
Somali delegation of the ICRC, Spared by the Spear13 looked at the traditional customary laws of Somalis and the 
1980 publication African Customary Humanitarian Law14 includes a number of examples from the East Africa region 
which show respect for the principles of IHL.15 It is clear that rules of war concepts are not foreign concepts in East 
Africa. Rather, they are deeply rooted in tradition and experience. A number of conversations with academics in the 
region indicate a strong interest in updating some of this work and expanding on it and this is indeed an exciting 
project to be a part of. 

One of the really fun parts of the job is the involvement that I have in student competitions on IHL. There is very 
significant interest among law students and academics in East Africa in IHL. Many universities across the region 
include IHL courses at both undergraduate and graduate level. For example, IHL in Ethiopia is a compulsory 
course in the law degree. ICRC competitions for students in the region attract hundreds of students every year. 
Over 50 competed in the 2017 East African IHL Essay competition and over 300 students competed in IHL moot 
court, debate and role play competitions across Uganda, Tanzania, Kenya, Somalia, South Sudan and Ethiopia. 
In November each year, in my position, I have the privilege to facilitate the annual All Africa IHL Competition – 
whereby student winners of the national competitions mentioned above gather in Arusha for a week-long role play 
and a series of IHL lectures culminating in a moot court final in the courtroom of the Mechanism for International 
Criminal Tribunals in Arusha.16 The impressive performance of these students indicates a bright future for IHL in the 
region. 

I think this student competition is particularly meaningful for me because my career was very heavily influenced 
by my involvement in the Australian Red Cross IHL Moot. My Red Cross journey actually started in 1999 when I 
was a first year law student looking for a volunteering role. I turned up at Australian Red Cross and my first job 
was sorting seconds clothing donated by a retailer for sale in Red Cross shops. I soon moved into volunteering in 
the IHL team. In 2001, I heard about the Red Cross IHL Moot Court competition and convinced my university to let 
me enter with my friend Michael Carey. Neither Michael nor I knew anything about mooting and to be perfectly 
honest we found digesting ICTY and ICTR case law a bit beyond us. We didn’t do particularly well. However, I was 
definitely hooked, both on IHL and mooting and in 2003, with my friend Carmen Elder, I had another go at the Red 
Cross competition and was the national runner up in the Red Cross IHL Moot Court Competition. I remember being 
terribly disappointed that we didn’t win. Not because I thought we deserved to. Indeed our competition was two 
very seasoned and experienced mooters from the University of Queensland who were, quite simply, better than us. 
I was disappointed because the prize for winning was a week-long trip to visit an ICRC delegation. I would have so 
loved to go! But it would have to wait, and some 13 years later, after working in IHL for many years with Australian 
Red Cross, I did in fact end up at an ICRC delegation – here in Nairobi. 

For the last two years, I have been so incredibly fortunate to have this position in East Africa. Professionally I have 
had so many wonderful, interesting and challenging experiences including those mentioned above. I have taught 
IHL in Somalia while listening to the enthusiastic singing of locals celebrating the inauguration of Somalia’s new 
president ‘Farmajo’17 outside the classroom, gone rhino tracking with Kenya Wildlife Services in Lake Nakuru 
National Park during a workshop on the Arms Trade Treaty, dipped my toes into the Indian Ocean waters around 
Mauritius during a UNESCO meeting on the protection of cultural property in armed conflict, climbed Dune 7 in 

Eve Massingham, Regional Legal Advisor for the ICRC, makes a 
presentation on protected persons to academics at the 13th IHL faculty 
round table held in Nairobi. CC BY-NC-ND /ICRC/Abdikarim Mohamed
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Namibia during the Commonwealth National IHL Committees Meeting,18 drunk the volcanic sourced water in 
Georgia’s Borjomi town during the 2017 Jean-Pictet IHL competition (a small detour outside the East Africa region), 
watched the sun set from a rocky outcrop in Tanzania’s Usambara Mountains following a meeting with the Judicial 
Training Institute of Tanzania, celebrated Australia Day at the Indian Embassy (26 January is also India Day) in Juba 
with a fellow former Australian Red Cross colleague, been shown around Eritrea’s (at the time of writing, soon to 
be) World Heritage Listed modernist capital Asmara by a cultural property and museums expert, and viewed Mount 
Kilimanjaro, the Nile and Lake Victoria from (too) many aeroplane windows. 

While aeroplanes and airports quickly lose any appeal they may have had, a role like this is what I always wanted 
to do when I grew up. I am under no illusions that what I will do in the three years I spend here will be significant 
in the overall scheme of things. However, I can see that the combined efforts of my predecessor, their predecessor, 
my predecessors’ predecessor, me, my successor (etc) and the team of legal officers around the region will, over 
time, have played a role in improving IHL implementation and ultimately compliance. 

It wasn’t until after I started volunteering with Australian Red Cross in 1999 that I really learnt about the Geneva 
Conventions and the role of the Red Cross in their development and promotion. The whole concept of IHL 
fascinated me. The universality of the concept really resonated with me, and the (albeit sad) realism behind the 
purpose of IHL – that mankind will always be silly enough to go to war with each other and all we can do is to try to 
reduce the suffering when they do – called to me. I thought through this recent experience of working in conflict-
affected countries I might understand a bit more about human nature and why conflict is so pervasive. I don’t. I still 
don’t understand why we can’t effectively address the root causes of conflict, but if anything that just makes me 
believe in the ICRC mandate even more. The Geneva Conventions are indeed even more necessary than ever. 
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The International Criminal Court (ICC) is now well established as a court of trial for many international offences. 
The jurisdiction of the ICC is to be found in Article 5 of the Rome Statute of the International Criminal Court (Rome 
Statute). This jurisdiction is over Genocide, Crimes against Humanity, War Crimes and the Crime of Aggression. 
There are limits to the exercise of this jurisdiction by the ICC. In particular, the jurisdiction of the ICC:

1. is ‘complementary’ to national criminal jurisdiction;1 contrast Article 9 of the Statute of the International 
Criminal Tribunal for the Former Yugoslavia;

2. is only with respect to offences committed after the entry into force of the Rome Statute on 1 July 
2002;2

3. does not apply to an offender who is under the age of 18 years at the time of the commission of the 
alleged offence;3

4. is only over the ‘most serious crimes’ of concern to the international community;4 and 

5. may only be exercised with respect to an offence if the provisions of Articles 12 and 13 are satisfied. This 
limitation is often overlooked in descriptions of the ICC’s jurisdiction.

The ICC is not a court of the United Nations (UN). It is established by a treaty to which States may become a party.5 
By January 2018 nearly 140 States had become a party to the Rome Statute. Australia is one of these. The ICC is 
governed by a body known as the Assembly of States Parties6 which bears the cost of the ICC and elects the judges 
of the ICC.7 There are eighteen judges of the ICC sitting at The Hague in The Netherlands. By a system of rotation 
the terms of six judges come to an end every three years. 

Because the ICC is not a court of the UN, provisions of the Rome Statute according privileges and immunities to the 
ICC8 are not binding on a State unless it has become a party to the Rome Statute or has accepted the Jurisdiction 
of the ICC under Article 12. For practical purposes the result is that the ICC is not able to carry out its functions 
effectively with respect to events in a State which has not become a party to the Rome Statute.    

An ICC Trial
Australia is a party to the Rome Statute.  Hence, all Australians, including members of the Australian Defence 
Force, are subject to the jurisdiction of the ICC.  However, as this jurisdiction is complementary to national criminal 
jurisdiction, Australian courts including Australian military courts can continue to exercise their jurisdiction.  
This precludes the ICC from exercising its jurisdiction.  An exercise of jurisdiction by an Australian court occurs 
whenever there is a genuine prosecution in that court or where the authority, responsible for prosecuting in that 
court, genuinely decides not to proceed with a case, which the authority has investigated.9 

The first thing an Australian lawyer would notice about the ICC is that there are three judges and no jury. The 
absence of a jury is inevitable given that the ICC normally sits in The Hague. Originally, at common law, the idea of 
a jury was that citizens from the locality of the alleged offence would have some knowledge of what had occurred 
and who was involved, and so would come to a reliable verdict. With time, the emphasis came to be on the 
evidence given in court, not on what individual jurors had heard or seen. Yet, the idea of citizens from the locality 
deciding the question of guilt or innocence had a persuasiveness which was preserved and favoured over a single 
judge. Jurors are used in some other legal systems but the roles of judges and jurors differ between legal systems. 
It takes little thought to appreciate that it would be a formidable legal and practical task, and a prohibitive cost, to 
transport a body of citizens from the locality of the alleged offence to The Hague. Neither is it practical to try to 
hold a court in the locality of the offences likely to be tried by the ICC. 

It should be appreciated that the common law system with which Australians are familiar is not the dominant 
legal system of the world. The civil system (Roman or Napoleonic) is the predominant system. The procedure 
used by the ICC is more akin to that used in parts of Europe. Procedures used in courts in most parts of the world 
owe much to the procedures developed in Europe over past centuries. Nevertheless, there is a wide range of 
procedures even in Europe, and Australians need to be aware that the procedure followed may not be that with 
which they are familiar.

International Criminal Trials
Kevin Parker AC RFD QC
                            

Chapter 14.
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Three Judges or One
If it is not practical to conduct a trial with a jury, it is necessary to ask the question whether one judge should be 
used rather than three, which is usual for trials of serious offences in most civil law systems. Three judges have 
clear advantages. Discussion between them of a matter for decision or of the evidence about an issue is a great 
safeguard against oversight, conscious or unconscious bias, or failure to fully appreciate the significance of the 
matter or issue. 

Further, in my experience, discussion can show up a matter or issue, or its implications, in a quite different light. 
This is especially so when it is necessary to look back over much varying evidence. This has shown to me the value 
of more than one judge dealing with the evidence, especially where a judge is persuaded to come to a different 
conclusion having considered the view of another judge of the same evidence. Of course, there can be differences 
of view which are not reconcilable. In itself that is a safeguard against an unjust result as the difference of view will 
be exposed in the reasons for decision.

One material factor to be considered when deciding whether one or three judges is to be preferred is the view of 
the decision likely to be taken by the population from the locality of the offence. As much as this can be weighed, 
more people are likely to accept a decision of three judges than one, and it appears to me that they are more likely 
to be persuaded to accept as proper a verdict of three judges who have studied the law, than of a jury.

This does not suggest that every decision is going to result in unanimity in reaching a decision, but it is instructive 
to discern how differing mental processes can lead experienced judicial minds to the same conclusion, and to 
agreement as to the way in which their reasoning is expressed, whether in oral or written decisions.

Judges
Judges from different legal systems have been prepared and selected for their roles as judges in different ways.

In common law countries, a judge is prepared by general experience in legal practice, usually as counsel, which 
enables a future judge to identify the factors relevant to decision making and to the consequences of decision. 
This also allows a future judge to come to appreciate the factors that make a fair trial. Appearances before many 
different judges has proved to be a great way of learning the skills necessary for good decision making and for 
fairness. Fairness is critical to the overall success of a criminal trial and to the impression which the general public 
form of their criminal justice system. It is equally important for international criminal trials. 

In the common law system it is the more experienced and successful lawyers who are considered for appointment 
to the judiciary. In many European countries law graduates are immediately trained for the judiciary/magistracy 
and then appointed to their first judicial position. Of these, some are later selected for more senior judicial roles. 
This can ensure that the brightest graduates enter the judiciary, but the consequence is that judges never know 
what it is to act for a client, or to lose, especially because of decisions made as counsel, and do not learn from 

ICC judges, March 2018 ICC-CPI CC
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seeing other judges at work. It 
also has the consequence that 
evaluation of a candidate for 
higher judicial service is made only 
from his/her experience of simpler 
trials. There are, however, some 
European nations which manage 
to combine experience in legal 
practice with other qualities in 
their selection process for judicial 
appointment.

Neither the common law nor any 
other system can be claimed to be 
better at preparing lawyers for the 
judiciary or to serve as a judge in 
the more complex criminal trials, 
despite assertions to the contrary 
so often heard from judges and 
others. However, I have noticed that, on the whole, judges from common law countries are more ready to listen 
to views other than their own. Of course this is a subjective view and is affected by the personalities of individuals.  
Judges from common law countries can be as impressed with the correctness of their own view as judges from 
other systems.

The Presiding Judge
The European systems and the common law system are very different in their approach to the role of the presiding 
judge. Presiding judges, in particular, tend to see themselves as controlling the conduct of a trial. Procedure does 
vary, but it is typical in some systems for the presiding judge to question a witness before counsel about issues 
that the judge considers important, whereas a judge from a common law country is likely to do this, if at all, after 
counsel has finished. This procedure of questioning first by a judge, can result in counsel losing the advantages of 
surprise and of being able to guide a witness in his/her approach to a topic, each of which can be critical.

Evidence
There is a significant difference in the approach to evidence. At common law, the approach is to determine 
whether evidence when tendered is admissible in the trial, whereas it is more usual in other systems for evidence, 
which could be relevant, to be admitted and then weighed at another time. The difference can be significant 
particularly as at common law much evidence is excluded because of the danger of it being misunderstood or 
misused by a jury. The absence of a jury from an international trial provides reason to question the use of rules 
of evidence which exist because of the potential for the evidence to be misused or misunderstood by a jury. In an 
international trial findings of fact are made by experienced judges.

This is not to suggest that all evidence is of the same weight. For example, hearsay evidence may become 
admissible but it must be weighed in light of all relevant evidence.

Reasons for Decision
As a common law judge, I am used to explaining in my reasons for decision why I prefer one body of evidence 
rather than a contrary body of evidence. This is not always the position taken by judges from other systems of law 
who may refer to all of the evidence – to show it has not been overlooked – and then record the finding they have 
made without further explanation. This seems to be an accepted method of expressing findings of fact.

This difference of judicial style may well explain why, in an appellate proceeding, it is quite common to find that 
appeal judges come to their verdict or findings after a reconsideration of the whole evidence, rather than limiting 
their reasons to a consideration of the expressed grounds of appeal. This will be found in the ICC.

Preparation for any appeal needs, therefore, to include the whole case and, in particular, why some evidence was 
favoured over other evidence by the trial judges. This can include a comparison of an original statement and the 

Harare, National International Humanitarian 
Law (IHL) Moot Court Competition. 
Christopher Scott/ICRC
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evidence of the witness before the court. Do not overlook the fact that trial judges have heard all the evidence and 
their factual findings have this distinct advantage.

My views expressed briefly in this short chapter are not intended to suggest that judges from any particular 
system are to be preferred to judges from another. Indeed, it is my experience that fairness and competence are 
the essential judicial qualities and these are to be found in judges from all types of legal backgrounds. What is 
apparent, however, is that judges from different legal backgrounds tend to approach a case, whether at trial or on 
appeal, with habits learned in their own system and, when in doubt, they draw on their past experience. The result 
is to bring a variety of judicial skills to the task of deciding cases. On the whole this is a creditable achievement.

Length of Trial and Delay
There are a number of reasons why international criminal trials are longer than domestic criminal trials or are 
delayed. Some examples drawn from my experience are as follows:

The criminal conduct included in an international indictment is often much greater than criminal conduct 
encountered in domestic matters. This is because the conduct typically occurs in the course of warlike activities, 
so it is usual to find (for example) large numbers of deaths the subject of one indictment, instead of the usual 
one death in one indictment in a domestic trial. Each death, and cause of that death, must be proved and this 
necessitates many witnesses.

Thorough and impartial investigation is unknown or very rare in warlike conditions. A failure to investigate at the 
time of the alleged offence means there is a need to do so at a later time. Such a delay usually results in longer 
investigation at a later time and additional witnesses at trial.

Accused persons have a habit of avoiding discovery. They must be located and then arrangements made for their 
arrest and transfer to The Hague. This can cause an extensive delay, sometimes of years, to the commencement of 
proceedings. In that time, critical witnesses may have died or must themselves be located.

The elements of the offence which must be proved in an international trial are often complex and require a 
large body of evidence to establish. These often include proof that those killed were not themselves engaged as 
combatants in the warlike activities, which usually requires a great deal of additional evidence. For example, in 
one trial it became necessary to establish the identity of over 800 deceased as a means of proving they were not 
combatants. The remains of many of the deceased were found in mass graves which necessitated DNA testing as 
part of the identification process. Evidence was necessary to establish each step in this process. Hence the trial 
lasted over two years. Some trials last even longer.

Australians in International Criminal Trials
Australians, lawyers and non-lawyers, have played a significant role in the enforcement of international criminal 
law. They are typically regarded as competent, adaptable, fair and hard working. Australian lawyers hoping to find 
a place in this field should not regard themselves as ill- prepared. The contrary is usually the case. But hard work 
is often called for and they need to be prepared to encounter ways of thinking and approaches to a task which are 
different from their own experience. These can be informative and there is much to learn, but be aware of the trap 
of thinking that because it is different it must be better.

1 Rome Statute, art 1.

2 Ibid, arts 11, 24 and 126.

3  Ibid, art 26.

4  Ibid, arts 1 and 5(1).

5  See in particular Rome Statute, arts 12, 124 and 126.

6  See primarily Rome Statute, art 112.

7  Ibid, art 115 and arts 34-36 respectively.

8  Ibid, art 48. Editors’ note: the Security Council might affect privileges 
and immunities when it refers a matter to the ICC under Article 13(b) of 
the Statute.

9  Ibid, art 17.
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Insights, Experiences and 
Challenges from the 2017 
ALSA Winning Team
In July 2017, we competed in the Australian Red Cross 
and Australian Law Students’ Association (ALSA) IHL Moot 
in Canberra as representatives of the University of New 
South Wales. After four days, many hours of work, and a 
series of challenging rounds, we were fortunate enough 
to win the 2017 competition. 

Other chapters in Part IV of this Handbook will address 
techniques for preparing and writing memorials, so this 
chapter will not be a substantive guide on the mechanics 
of how to moot. Instead, we will share some of our 
experiences from the competition in the hope that they 
will offer insight into what to expect as a competitor.

Preparation
Unlike other Australian moots, this competition 
focuses solely on international humanitarian law and 
international criminal law. Neither of us had studied these 
subjects in any detail before, so we found it useful to 
begin with a general overview of these bodies of law  
and how they interrelate with each other. A unique aspect of these areas of law is the various sources of the law 
itself, going beyond the ‘standard’ legislation and cases to also include treaties, custom, and general principles 
of law. We found skimming through the Rome Statute, Elements of Crimes,1 and the 1949 Geneva Conventions 
a useful place to start, as well as secondary materials such as the ICRC’s How Does Law Protect in War2 and 
Customary IHL Database,3 both of which are available online. When it came time to review the case law, we were 
initially shocked at the sheer length of the judgments. Thankfully, however, they have tables of contents and are 
usually text-searchable.

One of the difficulties in preparing our memorials was juggling our time with studying and preparing for end-of-
semester exams, though we took some comfort in knowing most other teams would be in the same position. It 
is no secret that preparing for a moot requires a significant time commitment, but the time you do set aside for 
preparations will pay off once you’re standing before a bench, delivering your arguments. When the problem was 
released, we read over it carefully and assigned the two charges between the two of us. From then on, we took 
responsibility for researching and formulating the arguments for our allocated charge. Up until exams finished, we 
spent a couple of hours each week working on the moot. Post-exams, we dedicated most of our time to finalising 
our submissions.

We also ensured that we set aside enough time for practice moots, where we could test the strength of our 
arguments and practise responding to questions. If you aren’t familiar with mooting, or even if you are, you might 
want to consider scheduling a number of practice moots before competition week and inviting international law 
experts at your law school to serve as judges in these practice rounds. Something we tried to keep in mind while 
developing our arguments in this way was the practical implications of our case, and, particularly, what kind of 
burden our arguments would impose on military commanders and soldiers. 

Christopher Chiam and Veronica Sebesfi

Christopher Chiam (left) and Veronica Sebesfi 
(right) with their Coach Samuel Hartridge, 
Doctoral Candidate and Sessional Lecturer at 
UNSW (middle)
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The Moot
After submitting the memorials, we travelled to Canberra for the oral rounds. The first thing we did, which we 
would highly recommend doing, was to buy ourselves a printer so we didn’t have to rely on the hotel printing 
facilities at 2am in the morning. The competition consisted of three preliminary rounds over two days, followed 
by the quarter-final, semi-final and grand final rounds over the remainder of the week. The problem question 
remained the same throughout, but because teams prepared their case differently, each moot focused on 
different issues, requiring us to slightly reassess our material round by round. We found that preparation between 
each round was quite tight, particularly between the quarter- and semi-finals. We also found we were continuing 
to research (within the limitations of our citations) as the moot progressed in order to better respond to questions 
and feedback from the judges and the issues that other teams had raised. This meant the moot was a continual 
learning experience.

An aspect of each round that we found challenging was being able to present our material within the allotted 
time. Since all the crimes have several elements and modes of liability, in addition to questions of admissibility 
and jurisdiction, it was crucial to focus on the key issues in our oral submissions. This also meant some alternative 
arguments had to be culled, for example regarding different levels of command responsibility. We found that, to 
do this well, we had to be thoroughly familiar with all of our material as well as flexible in our approach in order 
to respond appropriately to the other team’s arguments and questions from the bench.

A particular highlight of the oral rounds was definitely the calibre of the judges. Even in the preliminary rounds, 
we were judged by academics in the field, members of Australian Red Cross and the International Committee of 
the Red Cross, government representatives from the Department of Foreign Affairs and Trade and the Attorney-
General’s Office and military legal officers. We were thrilled to have both the experience and the challenge of 
discussing international legal issues with people who actually practise in the area. Australian Red Cross is also very 
supportive of expanding the number of IHL opportunities available to students in Australia and encouraged many 
of the judges to discuss their roles and work with teams as well as highlight any further opportunities to study 
and practise in the area.

This IHL competition sits within the larger ALSA conference, which takes place annually and involves other 
competitions such as trial advocacy, negotiation and paper presentation. The conference is attended by student 
delegates from law schools across Australia and the South Pacific region. The conference also includes social 
events and seminars, which are a great way to meet students from other universities. However, as a consequence 
of all these events, we often found it a challenge to juggle between preparing for the upcoming rounds, 
supporting the other members of our university delegation, and attending the various functions. We would 
recommend prioritising sleep wherever possible! Having said this, the sense of community and sportspersonship 
was definitely one of the highlights of the experience for both of us.

The 16th Red Cross International 
Humanitarian Law Moot, Hong Kong

Australian Red Cross
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Post-Moot Opportunities
Courtesy of Australian Red Cross, the winning team of the ALSA competition is given the opportunity to compete 
in the ICRC’s Asia-Pacific rounds in Hong Kong the following year. This is an annual inter-university competition 
for the Asia-Pacific Region, which is co-organised by Hong Kong Red Cross and the International Committee of the 
Red Cross in collaboration with The University of Hong Kong and the Chinese University of Hong Kong. Australian 
Red Cross will be funding our travel to and from the competition, while Hong Kong Red Cross covers all teams’ 
accommodation. At the time of writing this chapter, we are in the preliminary stages of research and preparation 
for the 2018 competition and are excited to compete!

We found that participating in this competition was an amazing opportunity for us as law students, one which 
furthered our engagement with IHL and international criminal law and which has helped us sharpen our advocacy 
skills in these important areas of law. 

Editors’ note: Chris and Veronica competed in the 16th Red Cross International Humanitarian Law Moot in Hong 
Kong in March 2018. Following the Grand Final they were awarded “Runner-Up Team” and Chris was awarded 
“Best Mooter”.

1  ICC, Elements of Crimes, ICC-PIOS-LT-03-002/15_Eng (adopted 2010).

2  ICRC, How Does Law Protect in War <https://casebook.icrc.org/>.

3  Study on Customary IHL <https://ihl-databases.icrc.org/customary-ihl/eng/
docs/home>.

Australian Red Cross

https://casebook.icrc.org/
https://ihl-databases.icrc.org/customary-ihl/eng/docs/home
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Student moots require practice not only in professional skills but also in professional ethics. Mooting under the 
auspices of the International Red Cross and Red Crescent Movement (the Movement) also provides an ethical base 
by the seven fundamental principles: humanity, impartiality, neutrality, independence, voluntary service, unity, and 
universality.1 Ethics in mooting is not only an attractive addition, it is vital to the success of a moot.

The Law Society of Western Australia provides a convenient definition of legal professional ethics: 

Ethics are the moral principles that govern a person’s behaviour. For legal practitioners, ethics take on 
an added level of importance. Alongside rules of professional conduct and the common law, ethical 
values act as a guide to proper behaviour for lawyers.

Navigating the ethical minefield can be a difficult prospect for many practitioners, but it is important 
that lawyers stay on the right side of morality as well as the law. Legal practitioners are subject to 
high ethical standards due to the prominent position they hold in the administration of justice. For this 
reason, and to maintain the reputation of the profession, lawyers must always act in a highly ethical 
manner.2 

Australian students can look to the professional ethics of counsel from the states and territories of Australia. While 
these standards may vary in detail from one jurisdiction to another, they share many common characteristics.3 
Mooters apply these standards as far as possible to the circumstances of a moot. To moot with high ethical 
standards is not only internally satisfying, it also puts the mooter in a favourable light with fellow students, and 
with the judges and other professionals who participate. A lapse in ethical standards is not only a personal disaster, 
it may be remembered when the student seeks advancement in the profession.4

Counsel in real-life Court and Tribunals will not find a single key to ethics. In fact, counsel have a complex set 
of ethical relationships, and these must be balanced in facing ethical problems. Counsel have their overriding 
duties to the court, their specific duties to their client, and their professional duties to other professionals such as 
prosecutors and defence counsel. Underlying these ethical relationships are principles of justice and equity, which 
are not only part of Australian law but also part of international law.5

In the same way, counsel in a moot will not find a single key to ethics – they must navigate a complex set of ethical 
relationships. Some of these arise from the nature of a moot as a student exercise, others arise from the desire to 
practise as nearly as possible professional ethics, and yet others arise from participating in a wider project, such 
as a competition organised within the Movement. Counsel must work ethically with the other members of their 
team, counsel must work ethically with the court officials and judges who serve the moot, and counsel must work 

ethically within the framework of 
a student project. While there is 
no single key to ethics, a simple 
bottom line can be stated: it is 
unethical to seek to win at all costs.

Ethics, including professional ethics, 
are much more significant than 
courtroom etiquette or professional 
courtesy. Ethics are grounded in 
the values and principles both 
of humanity in general and of a 
particular profession with its own 
culture and history.

Advocacy in Mooting: Ethics
Roderick O’Brien

In the quarter final, Purbanchal University of Nepal 
enters the final four following an unexpected win over 
the University of Auckland from New Zealand. CC BY-
NC-ND / Shanshan ZOU / ICRC

Chapter 16.
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The Seven Fundamental Principles
When participating in an international humanitarian law moot competition organised within the Movement, of 
which Australian Red Cross is part, it is important that students understand the particular ethos of the Movement. 
This is summarised in the seven Fundamental Principles: humanity, impartiality, neutrality, independence, 
voluntary service, unity, and universality.6 Mooting is not simply a matter of black-letter law, but often requires 
mooters to articulate the underlying principles on which their arguments are based. Mooters must be able to see 
beyond national positions on any particular area of law.

Preparatory Research
Counsel must familiarise themselves with the rules relating to preparatory research. A moot is an educational 
project, and the rules will usually require counsel (or perhaps a student team) to undertake their own research. 
In this way, participants will increase their knowledge of IHL and its application. Outsourcing research to others, 
whether paid or volunteers, runs counter to the particular ethos of the student moot. It is not just a matter of 
staying within the competition rules, it also requires adherence to the spirit of the moot as a learning project.7 
Nevertheless, the competition rules will indicate whether moot counsel can work with other students, or must 
work only with their team and other members. Some competition rules encourage the participation of junior 
students in the learning project.

Sometimes a moot problem may be re-used from an earlier competition, or a moot problem may be used within 
a competition over a number of days or rounds. This may give an opportunity to teams to plagiarise when writing 
their written submissions for later rounds by copying written submissions from opposing teams in earlier rounds. 
To plagiarise the work of another team may seem like a quick way to prepare, but it runs counter to the learning 
project. It is not plagiarism, however, to learn from your opponents and if an opponent has found an important 
case authority that you weren’t aware of then you are entitled to learn from that case and to develop your 
arguments in responding to that case in later moots.

Knowing Your Court
Moot problems are sometimes set before an unidentified court, sometimes before an identified international 
tribunal, and sometimes before an identified national tribunal. Students should look for any ethical statements 
of principle which relate to a particular court. For example, the International Criminal Court has a Code of 
Professional Conduct for Counsel.8 

Deception
Counsel could deceive the judges in a moot. This could arise because a moot has a limited timeframe and the 
judges do not have the opportunity to check your sources. Counsel could choose to cite only cases or authorities 
which support their case, suppressing those cases or authorities which run counter to their argument. Counsel 

could provide a false translation 
of an important case or authority, 
deceiving the judge as to its merit. 
Counsel could cite a fake case 
or authority, knowing that the 
judges and the other team will 
not have the opportunity to check 
it. Counsel should act honestly 
at all times, and never knowingly 
deceive the court.

Should such deception occur, 
it may involve the whole team. 
Corruption spreads like a virus. 
But if the deception is observed by 
another member of the team who 
is not a party to the deception, Photo: ICRC

Australian Red Cross
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that member of the team should correct the deception as soon as possible. Team loyalty is only one principle of 
ethics, and duty to the court will mandate correction. 

The circumstances of the moot may make correction difficult or impossible – for example, if the deception is 
perpetrated by the last counsel. Depending on the circumstances, counsel who have identified a deception may be 
able to find a way to acknowledge the deception and, if serious, apologise to the judges and other teams.

Unintended Deception
Listening to a judge, counsel may realise that the judge has misunderstood the presentation of the facts, or the 
citation of cases or authorities, in a way that is favourable to that counsel’s argument. While the deception is not 
intended by counsel, duty to justice and fairness requires counsel to alert the judge to the misunderstanding. It is 
not ethical to simply sit back, and silently gloat in the advantage gained by the misunderstanding.

The Role of the Moot Judge
In a real-life court, judges will have their own entrances, even their own elevators, to limit their contact with 
counsel and parties. In a moot held in an informal context, such as university classrooms, this is not possible. The 
judges may be teachers who are in regular contact with their students. But for the period of the moot (including 
preparation) respect the impartiality and neutrality of the judge. Do not try to make conversation or do anything 
which would appear to give advantage. Justice must not only be done, but must be seen to be done.9 

This would also apply to other persons who are organising the moot. Keep a respectful distance, and do not ask for 
privileges which would not be available to other counsel.

Counsel are Courteous
In the heat of the moment it is possible to act or speak without courtesy, to the judges, or even one’s own team-
mates. With its short time limits, the very circumstances of the moot put a lot of pressure on the mooters. Judges 
can sometimes be persistent in questioning, team-mates can suddenly let you down – remember that they are 
under pressure too. Practice the advocate’s arts of maintaining poise and a smile.

Accept the Imperfections of a Moot 
Once, a first year student was serving as a timekeeper. Accidentally, she gave one team a minute less than the 
other. But the team leader was gracious, and accepted the mistake. The timekeeper was in tears, and the team 
which lost the minute were comforting to her. Accept that moots are usually organised by volunteers, who are 
doing their best. A classroom used as a moot court may have terrible acoustics. A judge, particularly in the minor 
rounds, may be inexperienced. Accept the imperfections of the moot with magnanimity. 

Model Teamwork
The prize of best individual moot counsel is attractive – but more rewarding is the prize for teamwork. A counsel 
who draws attention to themselves by diminishing their team-mates will be displaying a serious breach of 
professional ethics, and it will not be forgotten. A moot is not simply a legal exercise, it provides mooters with the 
opportunity to practise ethics, and to practise being ethical as a team.10 

Act with Professional Courtesy to Other Teams
Treat other teams in the competition as your fellow professionals. All ethical codes for lawyers require this as a 
minimum, and it is good to practise as a mooter. If a team has fewer resources, be generous and lend yours. Do 
not try to gain advantage by holding back your resources.

International Moots
Some mooting competitions provide the opportunity to compete internationally. For example, the most successful 
team in the Australian Red Cross and Australian Law Students’ Association IHL mooting competition has the 
chance to compete in the Regional Moot organised by the International Committee of the Red Cross and Hong 
Kong Red Cross.11 This is a wonderful opportunity, but it also brings with it new ethical responsibilities. Realise that 

Australian Red Cross



Handbook on IHL Mooting    78   

other teams may come from jurisdictions with markedly different professional ethics. Even though you may not 
have the time to become familiar with every team from widely divergent parts of Asia, you can show that you are 
well grounded in Australian and international ethics.

Representing your University, representing Australia
Taking part in an international moot gives you a special opportunity to practise the values of the Movement. Even 
outside the competition, express your humanity with good grace and a co-operative spirit. Show your universality 
with other teams, and your unity with all those who work hard to provide this opportunity for you to advance in 
your knowledge of IHL. Although you may not be a member of a Red Cross or Red Crescent Society, you should 
acknowledge the specific values, and respect the ethos of this moot.

International Personnel
There are new challenges in an international moot. Judges and other counsel may speak with unfamiliar accents, 
or might be difficult to understand. You may have to slow down your presentation to be understood – that can 
be difficult when you feel pressed to include all your material in a very short time! The legal authorities cited by 
counsel may be completely unfamiliar to you. Recognise that judges bring different gifts to the moot competition: 
some may be experts in IHL, while others may be invited for their skill and experience as trial judges and appellate 
judges. Expect to be closely tested not only on the applicable law, but also on its application to the facts. Respond 
courteously.

Finally
Enjoy mooting! To learn more about IHL, and the necessity for this law, is a welcome advance in learning. To 
actively practise good ethics in the context of your moot is satisfying both as an individual and as a team. To meet 
new friends who share your passion for IHL, especially from other places in our region, can be a gift not only for 
the moot but also for life. Despite the competitive stresses, despite the difficulties which come from mooting itself, 
take some time to enjoy the moot!

1  Jean Pictet: “The Fundamental Principles of the Red Cross: Commentary” 
(1979) <https://www.icrc.org/eng/resources/documents/misc/
fundamental-principles-commentary-010179.htm>.
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Welcome to the wonderful world of IHL mooting! Whether you are participating through your university, at the 
Australian Law Students’ Association (ALSA) conference or elsewhere, the IHL moot offers the opportunity to 
become familiar with a fascinating and meaningful area of law, while enhancing your advocacy skills.

Many of the skills and techniques relevant to mooting generally are also helpful for the IHL moot. A number of 
these have been covered elsewhere (see Chapters 18 and 19 of this Handbook). However, due to the nature of the 
law, the format of the moot and the forum in which the moot occurs, the IHL moot has some unique features. This 
Chapter will address several of these features, and provide guidance on how to deal with them. It is intended as a 
starting point rather than an exhaustive list of relevant resources or considerations.

Getting started: preparing your IHL moot
Preparation for your IHL moot can be directed primarily towards knowing three things: the facts; what you need to 
establish; and the case law.

Knowing the facts

As with all moots, knowing the facts is critical. Once you receive your moot question, read it over several times. An 
IHL moot question will generally proceed along the following lines: 

There is geopolitical, ethnic or religious tension between State A and State B.1 The situation escalates, 
and manifests in State A or State B using some kind of military force against the other. This develops 
into armed conflict, during the course of which some dubious conduct occurs, resulting in injury, loss 
of life or damage to property. The matter is referred to the International Criminal Court (ICC), or a 
special ad hoc international criminal tribunal is established. The role of the ICC or ad hoc tribunal is to 
determine the criminal responsibility of the person or people who hold the greatest responsibility for 
the offending conduct. 

You will ordinarily be given an indictment or charge sheet which sets out the relevant facts and charges against the 
accused. Here is an example of a charge against an accused from a previous moot: 

On 6 March 2014, General Brisbane, as Commander of the Miltonia military forces in Milton and 
operating in the surrounding region, ordered the deployment of a single nuclear warhead against the 
Chelmer military base. By her acts and omissions, General Brisbane is responsible for: 

Violations of the Laws or Customs of War (employing a weapon of warfare causing superfluous 
injury, unnecessary suffering and/or widespread, long-term and severe damage to the natural 
environmental in contravention of Article 35(2) and/or Article 35(3) and Article 55 Additional Protocol 
1) punishable under Articles 3(a) and 3(b), 7(1) and 7(3) of the Statute of the Special Court.

Your role as a mooter is to act as counsel for either the prosecution or defence team (both of which comprise two 
mooters). As there are normally two accused, or two counts against one accused, these can be split between the 
two mooters on each team, with the first mooter (senior counsel) addressing count one and the second mooter 
(junior counsel) addressing count two.

Knowing what you need to establish

What you need to prove over the course of the moot will be determined by the charges against the accused, as 
well as the terms of the Statute which establishes the tribunal, whether the Rome Statute or a fictitious statute. 
Although each moot question will vary based on these considerations, there are a few issues that will likely arise.

So you’ve decided to compete 
in an IHL moot: what now?
Emily Camins

Chapter 17.
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In order to establish the criminal 
responsibility of the accused, the 
prosecution will need to establish, 
first, that a violation of the law (a 
war crime) occurred, and second, 
that the accused is criminally 
responsible for the conduct. The 
defence will be seeking to disprove 
these issues, or at least raise 
reasonable doubt about them. It is 
not necessary for both counsel on 
a team to cover common material 
between the two counts (such as 
the existence of an armed conflict), 
but it is necessary for you both 
to be familiar with the threshold 
issues addressed below.

a.  A violation of the law occurred

i. Threshold issues

In order to establish that the conduct in question violated IHL, it must be demonstrated that the relevant rules 
of IHL actually applied to the conduct in question. The constituting statute will determine which rules of IHL are 
relevant. The Rome Statute sets out several categories of war crimes, including grave breaches of the Geneva 
Conventions, other serious violations of the laws or customs of war applicable in international armed conflict, 
and serious violations of article 3 common to the four Geneva Conventions.2 In order to establish that the 
relevant provisions apply you should be able to demonstrate: 

• the existence of an international or non-international armed conflict (or occupation);3

• that the conduct occurred in connection with the armed conflict; and 

• that the rule of IHL applied as a matter of treaty or custom.

International judicial decisions, particularly the case law of the International Criminal Tribunal for the Former 
Yugoslavia (ICTY), address these requirements in more detail.4

In order to address point (a), you will need to examine the facts to determine whether the fighting reached the 
threshold of an armed conflict, whether international or non-international. (See Chapter 4 of this Handbook).

Point (b) will be met if there is a nexus between the armed conflict and the alleged conduct of the accused.5 
This requirement distinguishes war crimes from ordinary crimes.

Due to the nature of international law, it is necessary that the rule of IHL applied as a matter of treaty or 
customary international law (point (c)). In order to establish the applicability of a treaty rule, the treaty 
must have been binding on the parties at the time of the alleged offence.6 In order to establish that a rule of 
custom applied, it is necessary to satisfy the twin requirements of sufficient state practice and opinio juris. The 
International Committee of the Red Cross’ online database on Customary International Humanitarian Law is 
extremely useful in this respect.

ii. Establishing the offence occurred

Once these threshold matters are established, you can consider whether the conduct in question breached 
the relevant principle. This will involve looking, first, at the relevant provisions of the constituting Statute and 
underpinning IHL treaty provisions to ensure you understand the elements of the offence.7 In the example 
charge above, you would look at Article 35(2) and/or Article 35(3) and Article 55 of Additional Protocol I to the 
Geneva Conventions of 1949, and Articles 3(a) and 3(b) of the Statute of the Special Court. It is then helpful 
to consider the case law (particularly from, but not limited to, the International Criminal Tribunal for Rwanda 
(ICTR) and the ICTY, as well as the ICC) to assess whether the facts disclose a violation of the law. How well you 
apply the case law to the facts at hand can be determinative of the outcome of your moot (see below).

Competition Judges focusing on the final round 
of the competition, a trial of an insurgent leader 
in front of the International Criminal Court.  
Joe Gibson/American Red Cross
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b.  Attributing responsibility

Frequently the crime will be committed by the subordinates or associates of the accused. In this situation, 
the accused may be convicted of the offence only if they bear criminal responsibility for the conduct, as set 
out in the constituting statute. Criminal responsibility for the conduct of another can arise either through acts 
(such as planning or ordering the conduct) or omissions (such as a commander failing to prevent or punish 
the conduct). As with the example given above, the indictment will not always specify the form of criminal 
responsibility. However it will usually be apparent from the facts and the indictment which form of criminal 
responsibility is the most relevant (e.g. General Brisbane is said to have ordered the attack). You should focus 
your moot around that. Examine the provisions of the constituting Statute to understand what is required to 
sheet home criminal responsibility to the accused. Once you are familiar with the relevant provision, you can 
use case law to clarify the law and help you make your case.

Knowing (and using) the cases: persuasive advocacy

As with other moots, good use of case law can determine the outcome of an IHL moot. Often the IHL moot 
question will raise issues analogous to those considered in previous judicial decisions. Your job is to apply the 
case law to the facts persuasively, by drawing out the similarities and distinctions between the cases in a way 
that favours your argument. 

In international law, judicial decisions are not a formal source of law, and are not binding precedent in the 
common law sense. They are, however, of persuasive value and can be regarded as evidence of the law. This 
said, it is important to note that international judicial decisions are based on their constituting statute, so the 
interpretation of analogous principles might turn on different language. This is relevant, for example, in the 
standard required to establish command responsibility, as the language used in the Statutes of the ICTY and 
ICTR differs from that in the Rome Statute. 

It is important to consider unfavourable authorities as well as favourable ones. Sometimes you will be able to 
distinguish unfavourable authorities on their facts. If not, it can help to remind the Court of the non-binding 
nature of such decisions before reiterating your case.

Your day in court
As with other moots, you should dress and behave professionally for the IHL moot. Ensure you leave time before 
your moot to get settled in the courtroom. The prosecution generally sits to the right of the courtroom when you 
are facing the bench (on the judges’ left). The defence team generally sits to the left of the courtroom when facing 
the bench (on the judges’ right).  

Judge  
(Your 

Excellency)

Junior 
Counsel  

for 
Prosecution

Senior 
Counsel  

for 
Prosecution

Mr/
Madam 

President

Judge  
(Your 

Excellency)
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You should treat all judges and mooters respectfully and use relatively formal language, as would befit a real court. 
Judges in international courts are generally referred to as ‘Your Excellency’, with the presiding judge being Mr or 
Madam President. You may refer to your co-counsel as ‘my learned junior/senior’, and opposing counsel as ‘my 
learned friend’ or ‘senior/junior counsel for the defence/prosecution’. 

Remember that all the judges will have a say in the outcome regardless of their loquacity, so try to share your eye 
contact between them equally.

Giving appearances and beginning your moot

At the beginning of the moot senior counsel for the prosecution and defence may be invited to give appearances. 
This involves senior counsel standing up and saying something along the lines of ‘May it please the Court. My 
name is Ms Jones, and I appear for the prosecution, together with my learned junior, Mr Smith. Mr Smith and I 
will each be speaking for 15 minutes.’ The senior counsel for the defence will then follow suit. Senior and junior 
counsel for the prosecution will deliver their case, then senior and junior counsel for the defence will have their 
turn. In some competitions, teams may reserve time for rebuttal and surrebuttal – check the relevant IHL moot 
rules for whether there is a right of reply.

When it is your turn to make submissions, you can stand at your bar table or the lectern until the judges indicate 
that they are ready to hear from you. It is courteous to wait until the bench is ready for you to speak before you 
commence your moot. Remember that first impressions count, so if you can deliver your opening with confidence 
and clarity, you are off to a good start.

Start your submissions with a broad statement about your case (e.g. ‘This case concerns the criminal conduct of 
General Brisbane, who ordered the unlawful deployment of a nuclear warhead’). It helps the bench if you then 
briefly set out your arguments at the start of your submissions (e.g. ‘The prosecution will first argue that the 
deployment of the nuclear warhead violated Article 35 of the Additional Protocol and Article 3 of the statute of 
this honourable Court. Second, we will argue that General Brisbane is criminally responsible for the conduct under 
Article 7 of this Court’s statute as he ordered the deployment of the weapon’. Try to structure your arguments 
logically, and speak slowly and clearly so the bench can follow the structure of your moot. You should not exceed 
three submissions per mooter (though remember that each submission might have sub-points). It might help 
to remember that as the prosecution, you need to establish the elements of the crime. As defence, you need to 
raise reasonable doubt as to one or more of the elements. Generally speaking, as defence counsel it is best not to 
concede that an offence occurred or that the accused was responsible for the conduct.

Questions from the bench

This is your chance to shine! It is relatively easy to deliver a prepared speech, but answering questions with 
confidence and mastery of the facts and law will set you apart. Here are a few tips to help you deal with questions 
from the bench.

First, listen carefully to the question, and ensure you answer the question the judge is asking. You might wish for 
a different question, but it is important to deal with the judge’s question before addressing the material you have 
prepared. 

Second, questions present an 
opportunity to persuasively apply 
the law to the facts. Sometimes 
all that is needed is a persuasive 
iteration of the facts favouring your 
argument.1 If you have favourable 
case authorities up your sleeve, 
take the chance to draw them to 
the Court’s attention.

Third, although it is important to 
respond respectfully to judges’ 
questions, remember that this 
is your moot! Once you have 
addressed the judge’s question, 

The 16th annual All Africa International 
Humanitarian Law Competition witnessed a 
total of 11 teams from 9 African countries. 
 CC BY-NC-ND / ICRC / Mike Mina
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you are free to proceed. Segueing smoothly back to your material will convey a sense of control. Avoid asking the 
bench questions (e.g. ‘can I continue with my first submission?’) rather, state your intentions (e.g. ‘returning to my 
first submission, …’). The ability to move around your submissions is important to ensuring you stick within your 
allocated time.

Finally, adopt a welcoming attitude towards questions. Judges enjoy interacting with engaged counsel, and you will 
enjoy the moot more if you come willing to persuade the court on the trickier issues.

The IHL moot provides an invaluable gateway to a world of interesting and topical issues. Your participation might 
prove the first encounter in a long and fulfilling career in IHL, or it might simply provide a backdrop to your daily 
life in law or elsewhere. Either way, the advocacy skills, knowledge and experience the IHL moot provides will 
prove an asset long beyond your day in court. 

 1  Sometimes State A or State B may be substituted for non-state armed group 
A and/or B, giving rise to a non-international armed conflict. As will be 
discussed below, this has significant implications.

  2 Rome Statute, art 8.

  3 Whether the prosecution needs to establish the existence of an 
international or non-international armed conflict will depend on the crime 
with which the accused is charged. 

  4 See e.g. Prosecutor v Tadic (Defence Motion for Interlocutory Appeal 
on Jurisdiction), Case No IT–94–1–AR72 (2 October 1995), para. 143; 
Prosecutor v Martic (Judgement, Trial Chamber), Case No IT-95-11-T (12 
June 2007), paras 40-44.

 5  See e.g. Prosecutor v Kunarac (Judgment, ICTY Appeals Chamber), Case No 
IT-96-23 & IT-96-23/1-A, (12 June 2002), paras 57–59. 

  6 Prosecutor v Tadić (Defence Motion for Interlocutory Appeal on 
Jurisdiction), Case No IT–94–1–AR72 (2 October 1995), para 143.

  7 The Rome Statute Elements of Crimes and the ICRC Commentaries to the 
Geneva Conventions and Additional Protocols (both available online) may 
assist in this respect.

  8 Just remember that the facts are settled as per the question; don’t go 
beyond the established facts or ask the court to make assumptions which 
are not founded on (or necessarily inferred from) the facts provided.  
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Preparing Written Submissions
Written advocacy and oral advocacy are two different modes of transport travelling in the same direction; namely, 
towards the persuasion of the person to whom the advocacy is directed. In mooting, this means persuading the 
judges that the prevailing team should be yours. If your opponents’ written submissions are noticeably better 
than yours, the judges are likely to go in to the moot with the (conscious or unconscious) persuasion that your 
opponents are better mooters than you are. That persuasion is not impossible to shake, but it is not what you are 
aiming for.

The preparation of written submissions also provides the framework within which you research the legal issues 
that arise from the moot question, select and arrange your arguments. Accordingly, the techniques of persuasive 
argument construction, which you will employ in the moot itself, will also need to be employed in the written 
advocacy phase if your oral submissions are to be persuasive. In other words, if you cannot clearly express your 
submissions in writing you may not be able to do so orally. 

Read before you write 
The first step is to read the problem carefully and make sure that you understand all the facts. You cannot hope to 
argue the law if you do not understand the facts. During the course of your preparation for the moot, you should 
continuously read and re-read the facts. You need to know the facts better than your opponents do, and better 
than the judges do. Preparing a chronology can be a good starting point.

If the problem is voluminous, you also need to be able to locate relevant facts quickly (whether by reference to 
page number or paragraph, depending upon the way that the question is formatted). Having a good command 
of the facts of the problem (by knowing both what the facts are, and where to find them) will help you to avoid 
pitfalls during the moot, and will create a sense of assured competence which makes the other parts of your 
presentation more impressive.

When reading the problem, ask yourself why the person who wrote the problem has included each particular 
fact or detail – what issue does it go to and what might it be used to prove? Not every fact in a moot problem is 
of critical importance; some will be mere scene setting and others may be deliberately designed to throw you 
off course. However, most of the content of a well-written moot question is there for a good reason. If you can 
work out the reason for the inclusion of each fact, that will help you to analyse the question. It is also important 
to consider what facts are not apparent from the question. Sometimes, the omission of particular facts will be 
deliberate. In other cases, it will simply be a by-product of the fact that a moot problem can never contain every 
conceivable fact that might be available to you if you were dealing with the problem in real life. You should avoid 
submissions that cannot fairly be refuted by your opponents because the necessary facts that would be needed 
are missing from the problem. 

Finally, read the Moot Rules 
carefully before you do anything 
else. Each member of the team 
needs to understand the Rules. You 
should focus on rules relating to 
the length and format of written 
submissions (so that when you 
begin to write, you put down 
your words in accordance with 
the Rules) and the extent of any 
outside assistance that the team is 
allowed to receive (so that you do 
not inadvertently obtain prohibited 
assistance).

Angus Macinnis

Students from the Harvard Law School team 
prepare for their next round 
Joe Gibson/American Red Cross
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Prepare before you research 
Having understood the facts, you should be able to start isolating and analysing the contentious issues. 
Sometimes, these will be set out in the question (for example, in the form of indictments). In other cases, you 
will need to work them out for yourself.

To provide a framework for the written submissions, it is often helpful for the team to start by preparing a draft 
skeleton of the arguments. The skeleton will almost certainly change as the argument develops. However, you 
should start with a document that, even if in rough form, sets out everything that needs to be proved for your 
side of the argument to establish its case. You should also set out the sub-points that need to be established to 
make good each primary point (including, for example, any alternative submissions). 

As well as ensuring that you do not miss any points, a good skeleton should prevent you from wasting time 
by researching issues that are not directly related to things you need to prove. If you find yourself writing 
paragraphs which don’t seem to have an obvious home in the skeleton, it’s likely be that you have gone off on a 
tangent. Stop what you are doing and do something else.

The skeleton will also allow you to divide the arguments amongst your team and hopefully identify any 
significant opposing arguments. This skeleton will also give you an indication of how many pages you are likely to 
need for each issue in your written submissions. The IHL Moot allows for only five pages of written submissions. 
If your skeleton contains four submissions that you need to establish, and the first submission has three sub-
points, you should not write three pages on the first sub-point. 

Researching the question
The first step in your researching process will be to establish the Court in which the moot is taking place – 
the IHL Moot usually takes place in the International Criminal Court (ICC). The identification of the Court is 
important because you are then able to identify the sources of law that are persuasive in that Court. 

The ICC is not, of course, the High Court of Australia or the International Court of Justice (ICJ). This does not 
mean that decisions of the High Court or the ICJ will be irrelevant to your research. However, the question 
must always be “How likely is it that the Court will regard this authority as being one which will guide the Court 
towards the correct outcome?” The higher the likelihood, the more likely it is that the authority is worthy of your 
research time.

In an age where Google and specialist databases put enormous amounts of information within easy reach, 
mooters are often tempted to dive into a vast ocean of material trying to find the one point that will win the 
decisive victory. This is rarely a good way to start. 

A better starting point will be the leading text or texts in the area of law that you are considering. You are 
looking for practitioner texts, as distinct from student texts (although student texts can be very helpful, because 
they will point you in the direction of the leading practitioner texts, and will often give you a simple introduction, 
which will help you to better understand the information in the practitioner texts). The ability to identify the 
leading texts, and to use them effectively, will save you a lot of time in your research. Leading texts will point you 
to the leading authorities, which in turn will point you to other authorities, which may point you to less well-
known texts or articles, and so on. It is important to ensure that you start at the heart of the matter and work 
your way outwards. If you have not identified the heart of the matter before you start, you may end up missing 
it completely. Equally, by starting with the leading texts you are likely to pick up the names of cases, or particular 
experts in the area, or distinctive words that will allow you to better focus your keyword searches when you 
return to the databases (or to Google). 

The efficient direction of your research also requires constant attention to the overall structure of your case, 
and to the propositions you need to establish in the case. There is little utility in trawling through a big pile 
of cases, looking for some passages that will support your arguments, until you have first worked out what 
those arguments are going to be. You will not find the passages if you do not know, or if you are not able to say 
precisely, what you are looking for.

Australian Red Cross
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How much authority do you need in your written submissions?
At some point, you will have to stop researching and start writing. The short answer to “how many authorities do 
you need?” is “no more than are necessary to prove what you need to prove”. That requires you to return to the 
question of how persuasive each authority is likely to be. One strong authority will always trump an accumulation 
of weak ones.

The Rules of the IHL Moot require you to include in your written submissions all of the authorities on which 
you wish to rely during the moot. However, you should resist the temptation to submit “paper bomb” written 
submissions; that is, to list a huge number of authorities (to which you do not intend to refer during the moot) 
in the hope of confusing your opponents. If a judge asks you a question about an authority in your written 
submissions and you cannot explain the relevance of the authority, this will not go well for you.

Of course, this does not mean that you will refer to every authority in your written submissions during the moot; 
some authorities will be included to answer a question you might have anticipated but which never comes. 
However, unless the authority provides a passage or a principle you are likely to cite, leave the authority out of 
your written submissions and save the space for your stronger points.

Constructing effective arguments
Once you have gathered the authorities, which are most likely to persuade the Court to reach the decision that 
your side of the case requires to succeed, you will then need to start constructing arguments. The construction of 
effective mooting arguments will generally be a three-stage process:

Firstly, set out clearly and concisely the proposition that you want the Court to adopt;

Secondly, set out why the Court should adopt the proposition (that is, why that proposition is correct). 
This is the “meat” of the argument where your authorities, your reference to the relevant facts, your policy 
considerations and other relevant matters come into play;

Thirdly, set out the consequence for your case if the Court adopts the proposition.

If your arguments are arranged in this way (and in particular, if the third “consequence” step is clearly explained) 
then the judges will be able to see where your arguments are going. This means that the judges will understand, 
well before they ever meet you, the reasoning process in your oral submissions. That will make those judges 
receptive to your oral advocacy when you employ the same argument construction process in the moot. It will also 
encourage them to follow you in the direction in which you are travelling – that is, towards victory for your side of 
the argument

Formatting the document to enhance the arguments
Mooters are often tempted, when 
faced with a page limit of five 
pages, to format their submissions 
to fit as many words as possible 
into the space allowed. However, a 
much better approach is to format 
the submissions in a way that 
allows for as much understanding 
as possible into the space allowed. 
You can say more by saying less, 
especially if, by saying less, you 
have the space to say it in a way 
that is easier to follow.

This means using numbered 
headings (which reflect the 
propositions that you want the 
Court to adopt). In most cases, 
you will need levels of headings, 

Judges deliberating their scores.  
Joe Gibson/American Red Cross
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so that it is possible for the reader to distinguish between the second proposition and the first sub-point of the 
first proposition. Underneath each heading, the content of each paragraph should support the heading directly 
above it so that the argument flows, irresistibly, to the conclusion that you want the Court to adopt. A reasoning 
process that is irresistible does not need to be a reasoning process that is shorn of sophisticated arguments; but 
simplicity ought to always be preferred over intricacy.

Finally, allow time for editing (and for re-reading, and checking your compliance with, the Moot Rules). It was 
no less an authority than Albert Einstein who observed that if you cannot explain a thing simply, you do not 
understand the thing well enough. There is no record of Einstein ever having mooted, but the observation is 
apposite to mooting (and to advocacy more generally). If your written submissions are to explain the detailed 
legal knowledge you have acquired, they must explain it in a way which is simple – and in a way that is 
persuasive to those who have less knowledge than you, as well as to those who have a great deal more.

Australian Red Cross
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Preparing for Your Day in Court
It is often said that the five key requirements for successful advocacy are preparation, tact, preparation, 
knowledge of the law, and preparation (roughly in that order). In researching your written submissions, you should 
have acquired knowledge of the law. Teaching tact (if you have not yet acquired it) is beyond the scope of this 
work, so that leaves the remaining requirements of preparation, preparation and preparation.

One of the key aspects of preparation is the identification and arrangement of the most compelling arguments 
available to you. Arranging arguments effectively means determining the amount of time to be devoted to each 
argument and determining how the arguments fit together so they are presented in a logical way. You will also 
need to make decisions about what you take into the moot (in terms of your notes, and the authorities on which 
you wish to rely) and you will need to practice your submissions once these decisions have been made. This 
chapter will deal with each of these aspects of preparation. 

Assembling the arguments
The first step is to look at the number of arguments you need to make in order for your case to succeed. The 
next step is to look at the amount of time you have, and to assess the approximate amount of time allowed for 
each argument. This will require you to weigh up the strength and priority of arguments – a task that would be 
simplified if you have already started to consider these questions in the preparation of your written submissions. 

In a moot, you are unlikely to have enough time to run all of your good arguments. It follows that you most 
certainly do not have time to run any bad arguments. It is always better to have a small number of clear, well 
thought out and well-argued points than to attempt to gallop through a large number of disparate arguments. 
Equally, if you have a number of alternative ways to establish a particular proposition, it is important to identify 
which alternative is your best point, so that the best point is put first (and so that time is not wasted on lesser 
points when it could be better spent on stronger points).

If you want the judges to make a decision that favours your side, then the first step is to make it as easy as 
possible for the judges to adopt your view. Judges will adopt arguments more easily if they are constructed out 
of a series of discrete propositions, rather than being an amorphous chunk of stream-of-consciousness discourse. 
The three-step argument construction process (proposition, then body of argument supporting proposition, then 
consequence of proposition), discussed in the previous chapter, is a useful tool for making it clear to judges where 
one submission starts and another ends, especially when the consequence is clearly explained at the conclusion of 
the submission.

Although the process of explaining the steps in an argument is usually described as “signposting”, perhaps a better 
metaphor is that of stepping stones in a river – your arguments should move from one stone, to the next, and then 
to the next, and so on. If you are trying to get across the river by taking a single flying leap, it is likely that you will 
get wet, and if you are trying to communicate a legal argument by running all its parts together at once, it is likely 
that you will be similarly unsuccessful. The process of signposting is something you will need to do in the moot 
itself, but it will be much easier to do if you have constructed your arguments in a way that allows them to be 
easily explained. If you have not constructed your arguments in a logical way, then it will be impossible to explain 
them logically when you are on your feet in the moot.

Once you have assessed and arranged the arguments, you should then be able to start putting your speech 
together. That will require you to consider how you record your speech in writing (and how you want to use that 
written record in the form of notes during the moot) and how you want to use authorities.

A note on the use of notes
It is generally inadvisable to go into a moot without any notes at all – there is great risk on the downside and not 
much reward on the upside. In particular, if you are the respondent, it will be almost impossible to remember all 
of the points to which you wish to respond unless you have made a note of those points.
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Equally, however, it is generally inadvisable to go 
into the moot with a full script, no matter how 
much of a safety net this may appear to provide. 
With a full script, you will be tempted to read to the 
judges (which is a bad thing, because you cannot 
engage with the judges while your head is down in 
your notes). A full script will also make it difficult 
to respond to questions effectively, and on the 
respondent side, will limit your ability to respond to 
what your opponents have said.

However, there are some mooters who feel more 
comfortable with a full script, and ultimately, the key 
is to find a method which works well for you. If you 
must use a script, try to mark your headings clearly 
(and in large type) so that they become, in effect, 
bullet points. That approach should give you the 
necessary confidence to deliver your submissions 
without the script becoming a barrier to communication between you and the judges you must persuade. 

One very effective technique is to use a double page of a spiral bound A4 notebook, with one page containing your 
own written arguments and on the other page the arguments for the other side. This is particularly effective if you 
are the respondent – by drawing lines joining your opponents’ arguments on a particular issue with your own, you 
can integrate the rebuttal of those arguments with your own positive arguments.

In many cases, handwritten notes are a better bet that a typed script. A good test of whether you know your 
submissions well enough is whether you can write out from memory (as opposed to copying from another piece of 
paper) the main propositions and sub-points that you wish to make. If you cannot do that, you need to direct your 
energies to inserting the necessary material into your brain rather than inserting additional polish into a word-
perfect script, which the judges will never see. 

Some mooters think that having a script is an indication of good preparation, because they have carefully worked 
out exactly what they want to say and reduced it to writing. In fact, the opposite is true; good preparation is 
demonstrated by the ability to throw your script to the wind and speak for 25 minutes off a single sheet of paper. 
Judges who are being read to are likely to become increasingly annoyed, but by contrast, judges who feel at the 
end of your submissions that they have just taken part in a spontaneous and engaging conversation with you are 
likely to score you highly.

Using authorities
Some moot competitions do not allow for materials to be handed up to the judges; others may allow judges to 
request a copy of the cited authority. In competitions like the IHL Moot, which do permit materials to be handed 
up to the bench, you will need to consider how you want to use those materials to emphasise the best points in 
your argument. Of course, to do that you will need to ensure that you go into the moot with enough copies of 
those materials to ensure that there is one for each of the judges and at least one for your opponents.

A passage in an authority which is particularly good for your case will make more impact on a judge if the judge 
is able to read the passage from the materials which you have handed up while you read it aloud. The judges can 
also satisfy themselves that you are not quoting out of context (which, of course, you should not do). However, 
because mooting is about the application of the law to the facts, it is unlikely that submissions, which are merely a 
series of quotes strung together, will be effective. 

Equally, there is a time trade-off in taking judges to passages in authorities, because you should never continue 
your submission, even to the extent of reading out the quotation, while a judge is leafing through the materials 
searching for your reference. A judge who is leafing will not be listening to you, or taking in the substance of your 
devastatingly powerful authority. You must always wait for all judges to locate the reference before you continue, 
and that takes up precious time. You can reduce the amount of time taken by having the material clearly tabbed in 
the folder (and by giving the judges pinpoint references to where you want them to go) but there will always be a 
loss of time, which you could otherwise use for submissions. 

Frits Kalshoven Competition 2014, final round / 
© Netherlands Red Cross
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Therefore, in deciding whether to use a quote, the 
question is to what extent the quote will support 
the proposition that you are trying to persuade 
the Court to adopt. That is, consider the issue in 
terms of a trade-off – is the value of taking the 
judges to the passage, and having the judges read 
the passage for themselves, greater than the value 
of the time you will lose while the judges find 
the passage? Obviously, it is more likely that the 
answer will be “yes” where the passage supports 
an argument which is crucial to the overall success 
of your case (or which meets what you anticipate 
to be your opponents’ best point) than for an 
argument which is merely a lesser alternative 
submission.

Practice makes perfect (or, at least, better than before)
Once you have worked out the arguments you want to run, and how you want to record them in your notes, the 
next step is to practise, and then to practise some more. In the days before nearly all of us carried a video camera 
in our pockets, mooters were often advised to practise in front of a mirror. Although this remains good advice, it is 
almost always preferable to practise while filming yourself, for at least four reasons: 

• First, the mirror tends to make you self-conscious, because you will be focusing on the mirror rather than 
on what you are doing. You want to be self-aware, not self-conscious – the two are not the same;

• Secondly, although both the mirror and the smartphone will allow you to see yourself as others see you, 
a smartphone recording will also allow you to hear yourself as others hear you;

• Thirdly, the smartphone will give you a record which can be viewed by your team mates and or your 
coach; and

• Fourthly, if you have any repetitive mannerisms (especially distracting mannerisms, such as swaying from 
side to side) you will be able to diagnose these very quickly by playing the recording back at high speed.

The aim of the practice is to build confidence and to eliminate nerves – no one can stop you from being nervous 
by telling you to stop being nervous. Rather, what will stop you from being nervous is the confidence of knowing 
what you are doing and the confidence that you are able to project to the judges the fact that you know what you 
are doing. 

The best way to sound like you know what you are talking about is to actually know what you are talking about, 
which comes back to the quality of the legal argument that you have researched and prepared. Your preparation 
process may show up as gaps in your legal argument, in which case, fill them. It is obviously much better to 
confront any gaps in your case during preparation for the moot than to discover those gaps for the first time when 
you are on your feet in the competition.

Remember as you practise that the point of the moot is to be persuasive. Consider also that judges are more likely 
to be persuaded by someone they like than someone they do not like. In a mooting context, being “likeable” does 
not mean presenting the judges with gifts beforehand; instead, it means demonstrating to the judges that you can 
be relied upon to assist them in reaching the right decision. 

If the content of your legal argument creates the impression that you know what you are talking about, and your 
arguments are organised in a way that is easy to follow and then presented in a manner that is easy to listen to, 
you will make it as easy as possible for the judges to like your team. This will also (and this is no coincidence) make 
it as easy as possible for the judges to award your team the moot. 

Panda Hotel, Hong Kong. Every available minute is precious to 
the mooters, so they use the time spent waiting for the bus 
to read and prepare in the hotel foyer. © ICRC / J. Sison
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IHL in Focus
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Sexual violence in armed 
conflict
Melanie O’Brien

Sexual violence has a long history as a weapon of war and being used during mass atrocities such as crimes 
against humanity and genocide.1 While men are also subject to sexual violence,2 the majority of victims of sexual 
violence committed during mass atrocities are women, particularly in relation to sexual violence crimes.3 Hence it 
is crucial to be aware of gender when dealing with this area of law. This means recognising the disparate impact of 
atrocities on men versus women, which manifests in specific victimisation targeted by gender, and being sensitive 
to the needs and experiences of victims which differ between women and men.4 That is, women are targeted 
because they are women and as such are representative of the nation through their ability to reproduce, but are 
also perceived as either caregivers (mothers) or whores (sexual objects), and overall, as weak victims. In contrast, 
men are seen as strong protectors and fighters, where raping of women can be carried out to demonstrate the 
lack of ability of the enemy’s men to ‘protect’ their women.

Prohibition under International Humanitarian Law 
Under international humanitarian law (IHL), the relevant law is as follows:5 

• Common Article 3 of the Geneva Conventions proscribes outrages upon personal dignity, in particular 
humiliating and degrading treatment. 

• APII fundamental guarantees prohibit ‘outrages upon personal dignity, in particular humiliating and 
degrading treatment, rape, enforced prostitution and any form or indecent assault’.6 

• Fundamental guarantees in AP I do not expressly include rape: ‘outrages upon personal dignity, in 
particular humiliating and degrading treatment, enforced prostitution and any form of indecent assault’.7

Other provisions focus on women’s ‘honour’, rather than on the crime as a violation of the victim’s sexual 
autonomy: 

• Article 27 of GCIV: ‘Women shall be especially protected against any attack on their honour, in particular 
against rape, enforced prostitution, or any form of indecent assault’.

• AP I: ‘Women shall be the object of special respect and shall be protected in particular against rape, 
forced prostitution and any other form of indecent assault.’8 

This phrasing is highly problematic. Firstly, it renders rape gender-specific; the crime must be gender neutral in 
order to provide justice for male victims. Secondly, positioning rape as a crime of ‘honour’ does not recognise the 
true impact of rape on its victims, placing rape as about reputation rather than bodily and sexual autonomy and 
integrity. This imagining of rape as a crime of ‘honour’ throughout history has led to women’s experience of sexual 
violence being under-represented and ignored, and women in many communities being shamed or ostracised for 
having been raped. Hence, when dealing with sexual violence, it is important to not position sexual violence as a 
crime of ‘honour’, but one that has a significant impact physically and emotionally on victims.

Accountability
Despite regulation under IHL, crimes of sexual violence have long been committed with impunity. The long-term 
and devastating impact of sexual violence on women and their community exposes the need for prosecution of 
the perpetrators of such violence. Notwithstanding the widespread commission of sexual violence in Europe and 
Asia, sexual violence committed in World War II went unpunished.9

With the establishment of international and hybrid criminal courts and tribunals in the late 20th Century, criminal 
accountability for sexual violence in mass atrocities increased, resulting in significant development of definitions 
of crimes of sexual violence. This is important because definitions of individual sexual offences vary extensively 
between domestic criminal jurisdictions. 
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Rape

A number of cases in the ad hoc tribunals developed jurisprudence on sexual violence, particularly rape.10 Akayesu 
was the first international case to address rape, with the International Criminal Tribunal for Rwanda (ICTR) creating 
a definition of rape and sexual violence in international criminal law: 

[V]ariations on the form of rape may include acts which involve the insertion of objects and/or the 
use of bodily orifices not considered to be intrinsically sexual… rape is a form of aggression… the 
central elements of the crime of rape cannot be captured in a mechanical description of objects and 
body parts… Like torture, rape is used for such purposes as intimidation, degradation, humiliation, 
discrimination, punishment, control or destruction of a person. Like torture, rape is a violation of 
personal dignity, and rape in fact constitutes torture when it is inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or other person acting in an official capacity… 
The Tribunal defines rape as a physical invasion of a sexual nature, committed on a person under 
circumstances which are coercive. The Tribunal considers sexual violence, which includes rape, as any 
act of a sexual nature which is committed on a person under circumstances which are coercive.11

The Čelebići Trial Chamber of the International Criminal Tribunal for the former Yugoslavia (ICTY) declared:  
‘[t]here can be no doubt that rape and other forms of sexual assault are expressly prohibited under international 
humanitarian law’.12 In 2001, the Foča Trial Chamber settled on this definition:

the sexual penetration, however slight: (a) of the vagina or anus of the victim by the penis of the 
perpetrator or any other object used by the perpetrator; or (b) of the mouth of the victim by the penis 
of the perpetrator; where such sexual penetration occurs without the consent of the victim. Consent 
for this purpose must be consent given voluntarily, as a result of the victim’s free will, assessed in the 
context of the surrounding circumstances.13

In international law, the definition of rape centres on non-consent rather than force. Armed conflict is considered 
an inherently coercive circumstance.14 

Rape has also been determined to constitute torture.

Sexual Slavery

Sexual slavery occurs frequently in armed conflict. The two main elements of sexual slavery are ownership or 
deprivation of liberty, and imposition of sexual acts. The ICTY had difficulty addressing this crime, as it is not in the 
ICTY Statute. Consequently, sexual slavery was charged as enslavement, rape, outrages upon personal dignity, and 
torture, (as war crimes and crimes against humanity). It was held that ‘enslavement as a crime against humanity in 
customary international law consisted of the [intentional] exercise of any or all of the powers attaching to the right 
of ownership over a person’.15 The ICTY noted that indications of enslavement include sex and prostitution, and 
enslavement can be determined through, inter alia, control of someone’s movement; psychological control; force, 
threat of force or coercion; assertion of exclusivity; subjection to cruel treatment and abuse; control of sexuality; 
and forced labour.16

Sexual slavery is a crime under the 
Rome Statute: ‘The perpetrator 
exercised any or all of the powers 
attaching to the right of ownership 
over one or more persons, such as 
by purchasing, selling, lending or 
bartering such a person or persons, 
or by imposing on them a similar 
deprivation of liberty’ and ‘caused 
such person or persons to engage 
in one or more acts of a sexual 
nature’. 17 

The Katanga and Chui Pre-Trial 
Chamber determined: ‘a particular 
parameter of the crime of 
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sexual enslavement- in addition 
to limitations on the victim’s 
autonomy, freedom of movement 
and power’ is the restrictions 
placed on a person’s ability to 
decide matters relating to his or 
her sexual activity; and that this 
violates ‘the peremptory norm 
prohibiting slavery’.18 

Other Sexual Violence

Other sexual violence crimes have 
been addressed by the courts 
and tribunals, resulting in a broad 
definition of sexual violence: 
‘all serious abuses of a sexual 
nature inflicted upon the physical 
and moral integrity of a person 
by means of coercion, threat of force or intimidation in a way that is degrading and humiliating for the victim’s 
dignity’.19 ‘Sexual violence is not limited to physical invasion of the human body and may include acts which do not 
involve penetration or even physical contact…’20 Coercion is a material element, but what constitutes the sexual 
violence itself is not subject to a limited definition, and will depend on the particular circumstances of a case. 
Examples constituting sexual violence have included forced nudity and forced naked activity (such as dancing or 
gymnastics), sexual mutilation, forced abortion, sexual molestation,21 and biting and kicking of the genital area.22

Forced Marriage

Another significant form of violence that has been discussed within the sphere of sexual violence is forced 
marriage. Forced marriage is not prohibited under IHL, nor does it appear as a crime under any of the international 
criminal courts and tribunal statutes. However, forced marriage was pervasive during the armed conflict in Sierra 
Leone and in Cambodia under the Khmer Rouge, so the Special Court for Sierra Leone (SCSL) and the Extraordinary 
Chambers in the Courts of Cambodia (ECCC) addressed the crime. Conflicting SCSL jurisprudence placed forced 
marriage as the crime against humanity of sexual slavery or under ‘other inhumane acts’.23 The ECCC charged 
under the crime against humanity of ‘other inhumane acts’.24 Forced marriage may be but is not necessarily sexual 
in nature, rather is focused on the relationship of exclusivity. Thus, it is advised not to consider this sexual violence; 
instead situate it under ‘the crime against humanity of ‘other inhumane acts’, or the war crime of ‘outrages upon 
personal dignity’.25

Challenges of Prosecuting Sexual Violence

In addition to the crimes of sexual violence listed here, other crimes such as forced pregnancy and enforced 
prostitution may arise. There is limited jurisprudence to guide definitions of these crimes. Part of this reason is 
that these crimes do not appear in the statute of the ad hoc international criminal courts and tribunals; something 
that is a problem more generally for sexual violence, as shown above with regards to sexual slavery.

While the focus of the IHL moot is on war crimes, it is also important to remember the role of sexual violence in 
other categories of mass atrocities, which may overlap and thus enable these crimes to be charged as war crimes 
and crimes against humanity and/or genocide. For example, rape is often committed as a crime of genocide, and 
has been recognised as such by the ICTR.26 As genocide, rape aims to either render the victim unable to reproduce 
(thereby preventing future generations of the targeted group), or to impregnate the women with a child of the 
perpetrator group, in so doing passing on the father’s ethnicity, race, nationality or religion.27

Crimes of sexual violence can be challenging to prosecute. Despite the widespread commission of these crimes, 
prosecutors in the past have avoided prosecuting sexual violence because it is predominantly a crime committed 
against women; therefore, seen as simply ‘part of war’ and not important enough to prosecute. Only after the 
push by women-focused NGOs and certain judges of the international criminal courts and tribunals in the 1990s 
did sexual violence come to be recognised and punished. Another challenge is obtaining evidence. Atrocity crimes 
are not prosecuted immediately following their commission, therefore the traditional forensic evidence of rape 

A victim – veiled to protect her identity – testifies before the 
closed military tribunal. © Diana Zeyneb Alhindawi
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is generally not available. Evidence of rape relies on victim and witness testimony. This can be difficult to obtain: 
many victims do not wish to speak publicly about their experience, which is obviously extremely traumatic and 
personal. Further, many women are shamed and ostracised by their communities for being raped, as such conduct 
is seen as engaging in sexual activity outside of marriage. For these women, giving testimony results in a second 
victimisation.28 

One positive advancement in international criminal law is that victims of sexual violence are not vilified on 
the stand, as they have been for many years in domestic courts. In addition to the recognition of coercive 
circumstances and move away from focus on force, this includes such policy as they are to be treated with respect; 
the assumption that they are truthful; and they cannot be badgered or asked about what they were wearing.29
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Nuclear Weapons
Tim Wright

Indiscriminate and inhumane
Nuclear weapons are unique in 
their destructive power and the 
threat they pose to humanity and 
the environment. They release 
vast amounts of energy in the form 
of blast, heat and radiation. No 
effective humanitarian response 
would be possible in the aftermath 
of a nuclear attack. A regional 
nuclear war involving dozens of 
detonations would severely disrupt 
the global climate and agricultural 
production, leading to widespread 
famine.1

Nuclear weapons are incapable of 
distinguishing between military 
and civilian targets, or between 
combatants and non-combatants. Once the explosive energy of a nuclear chain reaction has been released, it 
cannot be contained. People in neighbouring and distant countries who have nothing to do with the conflict would 
suffer from the effects of radioactive fallout. Radiation would also pose a serious danger to future generations.

It is for these reasons that most nations consider any use of nuclear weapons to violate international law. The 
International Court of Justice examined the legality of nuclear weapons in an advisory opinion in 1996, concluding 
that ‘the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable 
in armed conflict, and in particular the principles and rules of humanitarian law’.2 However, the court was unable 
to ‘conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme 
circumstance of self-defence, in which the very survival of a State would be at stake’. The inconclusiveness of its 
opinion has allowed States possessing nuclear weapons – and those claiming protection from an ally’s nuclear 
weapons – to continue asserting the lawfulness of use.

In response to the opinion, the International Committee of the Red Cross said that it found it ‘difficult to envisage 
how a use of nuclear weapons could be compatible with the rules of international humanitarian law’.3 It expressed 
its ‘earnest hope that the opinion of the Court will give fresh impetus to the international community’s efforts to 
rid humanity of this terrible threat’.

A mandate for negotiations
Two decades later, in December 2016, the UN General Assembly adopted a resolution establishing a mandate for 
negotiations on a ‘legally binding instrument to prohibit nuclear weapons, leading towards their total elimination’.4 
The new instrument would help to clarify and codify the illegality of the use of nuclear weapons and strengthen 
the global norm against their possession by any State.

In the years leading up to the negotiations, governments and civil society worked in partnership to enhance 
global understanding of the humanitarian impacts of nuclear weapons, convening three major conferences that 
shed new light on the devastation that would result from nuclear detonations, whether deliberate or accidental.5 
The conferences underscored the importance of stigmatization and prohibition for advancing the cause of 
disarmament.

Nuclear weapons were, at this time, the only weapons of mass destruction not yet subject to a comprehensive 

Folding paper cranes has become a leading symbol of the 
impact of nuclear weapons and their devastating humanitarian 
consequences. Photo: New Zealand Red Cross
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prohibition treaty. Biological weapons had been prohibited by treaty since 1972 and chemical weapons since 1993. 
Moreover, certain conventional weapons, such as anti-personnel landmines and cluster munitions, had also been 
prohibited.

For nuclear weapons, the international legal regime was patchy. The Non-Proliferation Treaty of 1968 simply 
barred States without such weapons from manufacturing or acquiring them.6 Five States parties to the treaty – the 
United States, Russia, the United Kingdom, France and China – still retain large stockpiles of nuclear weapons, 
which they are now modernising,7 despite being obligated to pursue negotiations for disarmament.

Given lack of progress towards disarmament in recent years and the deepening concern of the international 
community over the potential use of nuclear weapons, 127 States endorsed an Austrian-led pledge in 2015 to 
work together ‘to identify and pursue effective measures to fill the legal gap for the prohibition and elimination of 
nuclear weapons’.8 As Austria and others remarked, not only did a gap exist in international law, there was also ‘a 
reality gap, a credibility gap, a confidence gap and a moral gap’.9

A treaty-based prohibition
On 7 July 2017, following more than two decades of paralysis in disarmament negotiations, 122 States voted to 
adopt a landmark agreement to outlaw for all time the very worst weapons of mass destruction. The Treaty on 
the Prohibition of Nuclear Weapons is the first globally applicable multilateral agreement to comprehensively 
prohibit nuclear weapons.10 Its adoption was, in the words of Izumi Nakamitsu, the UN high representative for 
disarmament affairs, ‘a historic accomplishment’.11

The treaty prohibits its States Parties from developing, testing, producing, manufacturing, transferring, possessing, 
stockpiling, using or threatening to use nuclear weapons, or allowing nuclear weapons to be stationed on their 
territory.12 It also prohibits them from assisting, encouraging or inducing anyone to engage in any of these 
activities.13

A State that possesses nuclear weapons may join the treaty, so long as it agrees to destroy its nuclear weapons in 
accordance with a legally binding, time-bound plan.14 Similarly, a State that hosts another State’s nuclear weapons 
on its territory may join, so long as it agrees to remove the weapons by a specified deadline.15

States Parties must also provide assistance to victims of the use and testing of nuclear weapons and take measures 
for the remediation of contaminated environments.16 The preamble acknowledges the harm suffered as a result 
of nuclear weapons, including ‘the disproportionate impact of nuclear-weapon activities on indigenous peoples’ 
around the world.

The treaty is based on the 
principles and rules of 
international humanitarian law, ‘in 
particular the principle that the 
right of parties to an armed conflict 
to choose methods or means of 
warfare is not unlimited, the rule 
of distinction, the prohibition 
against indiscriminate attacks, 
the rules on proportionality 
and precautions in attack, the 
prohibition on the use of weapons 
of a nature to cause superfluous 
injury or unnecessary suffering, 
and the rules for the protection of 
the natural environment’.17

It opened for signature on 20 
September 2017 and will enter 
into legal force once 50 States have 
ratified or acceded to it.18 It is of 
unlimited duration.19 Photo: ICRC

Australian Red Cross



Handbook on IHL Mooting    98   

The effect of prohibition
Each of the nuclear-armed States, and many allies of nuclear-armed States, chose not to participate in the 
negotiation of the treaty, insisting that nuclear weapons are a legitimate and lawful means of defence.  However, 
as the norms of the treaty take hold over time, many such States are expected to change their stance and accept 
that nuclear weapons are abhorrent and illegal.

History shows that the prohibition of a certain weapon facilitates progress towards its elimination. A weapon 
that has been outlawed by international treaties is increasingly seen as illegitimate, losing its political status. 
Arms companies find it more difficult to acquire funds for work on illegal weapons, and such work carries a 
significant reputational risk. Banks, pension funds and other financial institutions may choose to divest from these 
producers.20

Underpinning the decision by governments and civil society to pursue the prohibition treaty was our belief that 
changing the rules regarding nuclear weapons would have a major impact even beyond those States that would 
adopt it at the outset. This belief stemmed from experience with treaties outlawing other weapons, which have 
established powerful norms that greatly influence the policies and practices of States that are not yet parties to 
them.

1 See International Physicians for the Prevention of Nuclear War, The 
humanitarian impact of nuclear weapons, 2014 <https://hinwcampaignkit.
files.wordpress.com/2015/01/hinwcampaignkit.pdf>.

2 ICJ, ‘Legality of the threat or use of nuclear weapons’, Advisory Opinion, ICJ 
Reports 1996, 1996, pp. 226–267.

3 ICRC, statement to the 51st session of the UN General Assembly, 19 
October 1996 <https://www.icrc.org/eng/resources/documents/article/
other/57jncx.htm>.

4 UN General Assembly, resolution 71/258, ‘Taking forward multilateral 
nuclear disarmament negotiations’, adopted on 23 December 2016 
<https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/71/258>.

5 International Campaign to Abolish Nuclear Weapons, ‘Humanitarian 
initiative’ <http://www.icanw.org/campaign/humanitarian-initiative/>.

6 Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature 
on 1 July 1968, entered into force 5 March 1970, art II.

7 Reaching Critical Will, Assuring destruction forever, 2018 <http://
www.reachingcriticalwill.org/resources/publications-and-research/
publications/12371-assuring-destruction-forever-2018-edition>.

8 ‘Humanitarian Pledge’, issued on 9 December 2014 <http://www.icanw.org/
pledge/>. 

9 Statement delivered to the review conference of the Treaty on the 
Non-Proliferation of Nuclear Weapons, New York, 22 May 2015 <http://

www.reachingcriticalwill.org/images/documents/Disarmament-fora/npt/
revcon2015/statements/22May_Austria.pdf>.

10 ICRC, 2017 Treaty on the Prohibition of Nuclear Weapons: Signature and 
ratification kit, April 2018.

11 Izumi Nakamitsu, statement delivered to the 72nd session of the First 
Committee of the UN General Assembly, New York, 2 October 2017 
<https://s3.amazonaws.com/unoda-web/wp-content/uploads/2017/10/
final-hr-remarks-first-committee.pdf>.

12 Treaty on the Prohibition of Nuclear Weapons, opened for signature on 20 
September 2017, art 1.

13  Ibid, art 1(e).

14  Ibid, art 4(2).

15  Ibid, art 4(4).

16  Ibid, arts 6 and 7.

17  Ibid, Preamble.

18  Ibid, art 15.

19  Ibid, art 17.

20  See PAX and International Campaign to Abolish Nuclear Weapons, Don’t 
Bank on the Bomb, 2018 <https://www.dontbankonthebomb.com>.
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Every day, around the world, 
medical personnel, patients and 
medical facilities come under 
attack: hospitals and ambulances 
are deliberately or accidentally 
targeted; medical facilities are 
misused; doctors, nurses and 
patients are threatened with or 
experience violence; and civilian 
access to medical services are 
obstructed or delayed. This violence 
has a significant impact on the 
delivery of health care at times 
when it is most needed, namely, 
during armed conflict and other 
emergencies.

Protection of health care is at the 
core of modern IHL, which was originally developed in the mid-nineteenth century to protect wounded soldiers 
on the battlefield and to ensure they could receive medical assistance. Since 1864, IHL has evolved and now 
includes strong legal protections for health care, not just for the sick and wounded in battle but also, importantly, 
for medical personnel, medical facilities and medical vehicles that are caught up in the hostilities. Violence against 
health care, in all its forms, regularly violates these legal protections.

This chapter will address the critical issue of the danger facing health care in times of armed conflict and other 
emergencies, by outlining the nature of the problem, providing an overview of the legal protections afforded to 
health care under IHL, and by highlighting what the Movement is doing, alongside the international community, to 
address and prevent violence against healthcare.

Introduction to the issue: the occurrence of attacks on health care 
The provision of health care during armed conflict and other emergencies is essential, not only in ensuring that 
those injured on the battlefield can be collected and treated humanely and impartially, but also to ensure that 
a civilian population can continue to access the health care needed on a daily basis. Attacks on health care, 
therefore, can result in direct death and injury to personnel and patients, as well as damage to facilities. It can 
also indirectly impede the provision of essential health care services to those who are suffering as a result of the 
conflict or emergency. 

Between January 2012 and December 2014, the ICRC analysed 2,398 incidences of acts and threats of violence 
against health care during armed conflicts and other emergencies across 11 countries.1 This analysis resulted in 
several key findings. First, the report found that most incidents took place ‘against, inside or within the perimeter 
of health-care facilities’.2 The types of acts this included were, for instance, killing and wounding patients, 
threatening health care personnel or coercing them to act against health care ethics, firing at and bombing 
facilities, looting and pillaging supplies, and occupying facilities and using them for military purposes.3 Second, the 
analysis determined that many of the recorded incidents occurred ‘on the way to and from health-care facilities, 
at checkpoints and in public spaces’.4 This included denying and delaying medical transports passage, denying and 
delaying patients’ access to health care services, killing and wounding patients, depriving health care personnel of 
their liberty and some incidents of sexual violence being committed against personnel.5 Third, the report showed 
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that a number of incidents occurred in ‘other areas or at unidentified types of location’, such as civilian residences, 
non-medical compounds, refugee or internally displaced persons camps and police stations.6 These incidents 
primarily concerned killing, wounding, threatening and the coercing of health care personnel as well as the 
deprivation of their liberty.7 Finally, as can be seen from the examples provided, the report found that the victims 
of these attacks were most likely to be local health care providers,8 and that most perpetrators of violence against 
health care were either members of state armed forces or armed non-state actors.9 It is important to note that 
this report only contains data about those incidents recorded in the 11 identified countries and, as such, cannot 
be seen as a comprehensive analysis of the types and extent of violence against health care in armed conflict and 
emergencies. Although these figures and examples are just the ‘tip of the iceberg’,10 the report does highlight the 
significance and prevalence of this issue, and identifies some of the worrying trends of violence against health 
care.

The relevant legal framework
Treaty law and customary IHL both provide comprehensive legal obligations relevant to the protection of health 
care delivery in armed conflict and other emergencies. These legal protections can be found in the Geneva 
Conventions and their Additional Protocols and are applicable in both international and non-international armed 
conflict (see Chapter 4 of this Handbook for further discussion on the classification of conflicts); many of the rules 
outlined in treaty law have also attained the status of customary IHL.11 

At the heart of IHL is the protection of the wounded and sick, who must be provided with medical care and 
attention,12 and must be treated without adverse distinction based on race, religion, political opinion or any factor 
other than medical need.13 Attacks against the wounded and sick are prohibited.14 The obligation to respect and 
protect medical personnel is also a well-established principle in IHL and comprehensive protections are provided 
for military and civilian medical personnel, personnel belonging to National Red Cross or Red Crescent Societies 
or of other duly recognised and authorised voluntary aid societies, as well as those persons made available to 
a party to the conflict by a neutral third State, a recognised and authorised aid society of such a State or an 
impartial international humanitarian organisation.15 Medical personnel must always be respected and protected,16 
and cannot be the object of any attack.17 Similar provisions also exist to protect medical units, establishments, 
transports, equipment and supplies in order to ensure that the wounded and sick have access to vital care and 
therefore be respected and protected at all times.18 Such facilities and transportation must be respected and 
protected, and may never be the target of an attack.19 Attacking medical personnel, facilities and transportation 
may constitute a war crime. 20

Photo: ICRC
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The distinctive emblems of the red cross, red crescent and red crystal are universally recognised as emblems 
of protection for medical personnel, facilities and transportation, and may also be used by members of the 
Movement. However, the protection afforded these groups do not stem from the emblems themselves, so they 
will not lose their protective status should they choose not to display the emblem.21 During armed conflict, the 
emblems are a critical means of identifying and therefore protecting the provision of health care. Perfidious use of 
the emblems may constitute a war crime.22 

There are clear and comprehensive protections for the provision of health care under IHL and attacks on any 
personnel, facilities or transportation required for the safe delivery of health care represent a clear violation of 
these rules. Yet, health care remains under threat and both targeted and incidental attacks have unfortunately 
become a prevalent but unacceptable phenomenon. This trend of violence against health care indicates that other 
practical measures to encourage compliance with the law are necessary to protect the safe delivery of health care 
in armed conflict. This has been one of the critical objectives of the Health Care in Danger Project. 

History of the Health Care in Danger Project and the work of the Movement on 
addressing attacks on health care 
The Health Care in Danger issue was first formally identified as a priority for action by the Movement at the 
2009 Council of Delegates and the 31st International Conference of the Red Cross and Red Crescent in Geneva. 
Resolution 5, entitled ‘Health care in danger: Respecting and protecting health care’, was adopted calling upon 
States, the ICRC, the IFRC and National Societies to undertake certain actions that reinforce their mandates and 
obligations under IHL and work towards strengthening protections for health care workers, facilities and the 
wounded and sick.

However, in 2011, in response to the concerning and increasing trend of attacks against health care during 
armed conflict and emergencies, another resolution of the International Conference was adopted, calling on the 
Movement to address this phenomenon.23 The resolution furthermore called on the ICRC to conduct consultations 
with experts, States, armed groups and key members of the health care sector to work towards practical 
recommendations to safeguard the delivery of health care.24 In direct response to this call to action, the ICRC 
launched a global initiative on Health Care in Danger.25 

Over the years, the implementation of this initiative has generated positive momentum. The project specifically 
focuses on three key actions, including raising awareness about this issue through public campaigning; 
consolidating and improving practices in the field, and strengthening domestic legal frameworks to improve 
national responses to violence; and mobilising a broad, international community bound together by their mutual 
concern for this issue. The creation of this ‘Community of Concern’ has given impetus to heightened engagement 
at both the operational and diplomatic levels amongst a variety of stakeholders. It comprises experts and other 
stakeholders, such as health professionals, governments, weapons bearers, civil society, NGOs and international 
organisations,26 and it is the authority and influence of these members that has contributed to the positive 
development and implementation of recommendations and measures to safeguard health care services.27 The 
wide range of high-level consultations with these experts and stakeholders have also culminated in the publication 
of seminal reports, surveys and manuals. Many of these publications focus on best practice and risk reduction, 
considering in particular: military operational practice that ensures safe access to, and delivery of, health care;28 
best practices for the protection of ambulances;29 engagement with armed groups;30 security for health facilities;31 
and violence prevention and management in health care facilities.32 Other publications outline the rights and 
responsibilities of key actors in safeguarding health care,33 and some seek to bolster legal frameworks to ensure 
the provision of health care is adequately protected in domestic contexts.34 Several academic publications have 
also been produced.35 

National Societies have also played a strong role in this initiative. For instance, Australian Red Cross has been a key 
partner of the project in its contribution to the Health Care in Danger diplomatic track, which aims to shape policy 
and attitudes around addressing violence against health care. Most recently, Australian Red Cross contributed to 
the work of the project by conducting a legislative analysis of Australia’s domestic legal framework as it pertains to 
the protection of health care services.
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International responses 
There have been significant developments at the international level addressing the threats and violence posed to 
health care in armed conflict and other emergencies. The Health Care in Danger project, in particular, has given 
momentum to this by continuing to shine a light on the issue and by bringing together diverse stakeholders to 
address some of the key concerns. The first of these international responses – beyond the resolutions adopted 
in the International Conferences – was in 2014. That year, the United Nations General Assembly adopted a 
Resolution on global health and foreign policy, which ‘strongly condemns all attacks on medical and health 
personnel, their means of transport and equipment, as well as hospitals and other medical facilities, and 
deplores the long-term consequences of such attacks for the population and health-care systems of the countries 
concerned’.36 The resolution represented a significant advance in establishing the necessary protections for health 
care workers and facilities.37 It also offered up the tools and recommendations needed to reinforce the objectives 
of the Health Care in Danger project and to prompt action and implementation of measures that could help make 
health care safer.

A couple of years later, in 2016, the United Nations Security Council unanimously adopted Resolution 2286 
condemning attacks against medical personnel, transports and facilities, and the obstruction of the delivery of 
humanitarian assistance by parties to armed conflicts.38 The Resolution demanded that ‘all parties to armed 
conflicts fully comply with their obligations under international law [...] to ensure the respect and protection of all 
medical personnel and humanitarian personnel exclusively engaged in medical duties, their means of transport 
and equipment, as well as hospitals and other medical facilities’.39 The Security Council further emphasised 
the need for increased respect for the protective emblems, the distinction between civilian populations 
and combatants, and called on States and all parties to armed conflict to ensure that effective measures are 
implemented into their domestic legal frameworks to prevent and address attacks and threats against medical 
personnel, equipment and facilities.40 This resolution was a significant development at the multilateral level.

Conclusion
The concerted efforts of the Movement, particularly through the Health Care in Danger Project, in generating 
awareness of the issue of violence against health care and creating the momentum needed for positive change 
and the implementation of stronger protection measures is to be commended. However, violence against health 
care workers, attacks on hospitals, and everyday threats to the delivery of short and long-term health care in 
conflict and emergency situations continues to be a serious humanitarian concern. The achievements that have 
been made in the past ten years have laid a strong foundation on which we can continue to build, but if we are 
to see real, tangible and effective change then more needs to be done to address the issue. For instance, greater 
efforts can be made to strengthen domestic normative frameworks and implement domestic measures, gain a 
better understanding of the root causes of this violence to help develop practical solutions to address the problem, 
improve and increase training for health care personnel on their rights and responsibilities under IHL, enhance the 
security and preparedness of health care facilities, and to facilitate safer access for Red Cross and Red Crescent 
staff and volunteers in communities where they delivery health care services.
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